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ACASE IN WHICH THE MAJORITY OPINION 
IGNORES SALIENT FACTS. 


Hotchkin v. Erdrich, recently decided by 
the Supreme Court of Pennsylvania (63 Atl. 
Rep. 1035), presents a case where it would 
seem that there was much ground for a differ- 
ence of opinion. The facts in the case show 
that the plaintiff was sent by his employer to 
place a leaden cap over the top of a tall chim- 
ney stack of the defendant brewing company. 
A ladder fixed inside thereof was placed at 
his disposal for that purpose. Having been 
skown where the stack was, also the chimney 
and manhole leading into it, he entered into 
the chimney, and found there a series of rungs 
or iron bars extending across a section of the 
stack with the ends of the bars imbedded in 
the brick sides of the chimney, the one bar 
above the other at irregular intervals from 
the bottom to the top, forming a crude ladder. 
Before he began to ascend, and as he reached 
them in succession, the plaintfff tapped each 
rung with a piece of solder to ascertain if it 
was firm before trying it. His object in go- 
ing up the chimney at this time was not to 
begin the actual work, but to obtain some 
necessary measurements. After mounting 
some distance, he was standing upon one bar 
with his hands upon another, about opposite 
his waist, and then with his right hand he 
reached up to a third bar, which he tapped 
with the solder and found it apparently se- 
cure. He testified that the tapping with the 
solder would, in his judgment, show whether 
the rungs were solid. Being satisfied with 
the test as to this particular bar he intrusted 
his weight to it. Attempting to raise himself 
up by it the iron bar pulled out, taking with it 
a brick, and the plaintiff fell to the bottom 
of the stack. 

The opinion of the court by Mr. Justice 
Potter seems justified in view of his manner 
of presenting the evidence. He says in part: 
“The woik required of the plaintiff was in 
its nature perilous, as it had to be done at a 
great height from the ground, and that the 
plaintiff appreciated the danger was shown 
by the care with which he made his prepara- 





tions for the ascent, and by the close inspec- 
tion which he gave to each rung of the ladder 
as he mounted, step by step. He intended to 
take nothing for granted, in so far as his 
safety in this respect was concerned, Dut 
tested each bar ashe cametoit. This is nota 
case where the relation of master and servant 
exists, in which a higher degree of duty is 
imposed, but even in such cases, the master is 
not responsible for the danger involved in 
mounting scaffolds, or ascending unfinished 
stairways, or in passing’ perilous places, where 
the workman voluntarily goes in the prosecu- 
tion of his work with as much knowledge of 
the risk as his employer has. Sykes v: Packer, 
99 Pa. 465. The same degree of attention 
is not required in caring for a place which is 
only used at rare intervals as is requisite in 
the maintenance of a passageway used con- 
stantly or frequently by employees or by the 
public. Kerrigan v. Penn. R. R. Co., 194 
Pa, 98, 44 Atl. Rep. 1069. It is undisputed 
here that no occasion for inspecting the in- 
side of this chimney, or for making any use 
of the ladder had arisen for nine years. And, 
when the plaintiff found that the convenient 
way of ascending the chimney was by means 
of the ladder, he did not assume that it was 
in good condition, but he took the precau- 
tion to carefully inspect the rungs as he as- 
cended, and proceeded only as he felt justi- 
fied in doing from the result of his tests. The 
work in which the plaintiff was engaged when 
he fell, was essentially that of inspection. 
Had he been deceived by any statement of 
the defendant as to the condition of the lad- 
der, or had he even relied upon any assurance 
given to him that it was fit for use, the case 
would have been different. But it is ap- 
parent from the testimony that he was testing 
the safety of the ladder for himself, and was 
relying upon his own judgment. No better 
method of inspection was suggested than that 
which he adopted, and if any one else had at- 
tempted to perform the same duty, the same 
danger would have been faced. The plaint- 
iff, as a careful, experienced and competent 
man, was sent by his employer to do the 
work, and the premises, including the chim- 
ney and the ladder inside of it, were placed 
at his disposal for that purpose. He was not 
ordered or instructed by defendant to use the 
ladder; he was merely permitted to do so, 


if, and as, he saw fit. When he arrived at 
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the place, in response to his inquiry, the stack 
was pointed out to him, and he thereafter 
used and relied upon his own judgment. 
Eventhe particular bar which pulled out, 
and caused his fall, was examined and ap- 
proved by him as sufficient, before he placed 
his weight upon it. Evidently, his method 
of testing, or inspecting, was at fault. For 
the real weakness of the fastening of the bar 
in question was not revealed by the test which 
he made. But certain it is that in doing the 
work, he assumed the risk for himself. ‘To 
hold otherwise, under the facts of this case, 
would be to make the defendant an absolute 
insurer of the safety of the plaintiff while he 
was testing the ladder for the purpose of his 
employment.’’ 


This fully sets forth the process by which 
the court arrives at its conclusion as_ repre- 
sented by the majority opinion. By reading 
the dissenting opinion by Mr. Justice Elkin, 
concurred in by Mr. Justice Mistrezat, it is 
very apparent that many considerations are 
left out of the majority opinion and shows 
that only a partial view of the situation en- 
tered into the formation of the judgment 
of the court. With this partial view 
the judgment seems plausible enough. 

It is not, however, a fair opinion because of 
what it does leave out. If the majority opin- 
ion had considered the matters contained in 
the dissenting opinion and then arrived at the 
conclusion set forth above, we would have 
very much more respect for it. As it is, it can- 
not be regarded as anything but a partisan 
view of the case. It is one of the ways courts 
take to escape responsibilities, although in the 
leading case there is much sounder reasons 
given than in many cases where the evidence 
is garbed to give plausibility to the opinion 
of the judge rendering it. In some cases we 
have seen the real cases presented by the evi- 
dence absolutely lost sight of, yet a plausible 
appearance shows on the face of an opinion. 
In a great majority of such cases the courts 
have failed to give the time to the case in or- 
der to grasp it in such a way as to render an 
intelligent opinion, and this is particularly 
true where the facts are somewhat compli- 
cated. The heart of a case may only be 
reached by a thorough understanding of the 
facts and their relationships. The very first 
thing for a judge to dois to fully satisfy him- 
self that he does understand all the facts and 





their relationships. Having done so, the 
competent judge, asa rule, will have little 
difficulty in clothing the justice of the matter 
in sound law. But in order to understand 
fully the point we wish to make, let us turn 
to the dissenting opinion by Mr. Justice El- 
kin, and note what a different view is pre 
sented by the facts he sets out: 

‘*‘A brief recital of the facts will show 
whether appellant was on the premises by in- 
vitation of defendant. The Thorn Company 
sent a representative tothe architects to as- 
certain the kind and quantity of materials to 
be used, work to be done, and other neces- 
sary data upon which to base an estimate of 
cost. ‘This representative having ascertained 
the quantity of material required, very pro- 
perly asked, ‘what means have you for our 
workmen to get to the top of that stack? 
Whereupon the architects replied, ‘there 
was an inside ladder in the stack for the pur- 
pose of getting up to the top of it, and that 
we could have the use of it.’ With this in- 
formation as to materials, necessary labor, 
and the ladder as a means of reaching the top 
of the stack, the estimate cost was made and 
proposition submitted to defendant. It was 
accepted and the contracting firm sent ap- 
pellant, a competent and trusted employee, 
to do the work. Before going to work on the 
stack, appellant met defendant in person who 
directed him ‘to go in and see Mr. Wagner,’ 
his superintendent, for instructions. He 
waited on the superintendent as directed, 
asked him where the stack was, and how to 
reach the same, and was answered as follows: 
‘Come along with me (the superintendent), 
and I willshow you. * * * Here is the 
stack ; there is the manhole; you go through 
there, and the ladder is on the left side, 
walled in. The ladder is on that side.’ 
When appellant was ordered by his employ- 
ers to do this work, he was. informed that 
there was no seaffolding there, and that he 
wuuld find a ladder inside the stack for the 
purpose of reaching the top. With this in- 
formation, and these instructions from his 
employers, and with the superintendent of 
the defendant pointing out the opening to the 
stack, and directing him where to find the 
ladder inside, the appellant proceeded care- 
fully to aseend the ladder, the use of which 


had been suggested by the architects and 
superintendent who acted for and represent- 
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ed the defendant with fullauthority to do so. 
Under these circumstances the defendant 
ought not to be permitted to say that appel- 
jant did not use the ladder by invitation, 
either express or implied. If he was there 
by invitation, and of this there can be no 
doubt, he had a right to assume the ladder 
was reasonably safe for the use intended, and 
it was negligence on the part of defendant in 
not inspecting it from time to time, and in 
not maintaining it in proper repair for the 
use suggested to appellant. 


i cannot accept as sound the contention 
that the appellant assumed the risk of a de- 
fective ladder under the facts of this case. 
He knew nothing about the ladder. He did 
not know in what manner nor how long it had 
been erected nor the uses for which it was 
intended. These facts were known to appel- 
lee, but unknown to appellant who had a right 
to acton the assumption, when invited to use 
theladder, that it was reasonably safe and 
that proper care had been exercised in erect- 
ing and maintaining it. It is no answer to 
say that appellant was an expert workman 
and could judge for himself whether it was 
safe or not. No workman, expert or inex- 
perienced, could tell by looking up the inside 
of a smokestack 172 feet high that a ladder 
way ‘walled in’ had not been properly made, 
nor sufliciently protected, nor that the rungs 
or sides were not in safe condition. Nor do 
I agree with the argument that because appel- 
lant used care in ascending the ladder by 
tapping each rung above him he thereby as- 
sumed the risks of a defective ladder. This 
would be equivalent as saying that the negli- 
gence of the defendant in not inspecting the 
ladder for nine years or maintaining it in 
proper repair is to be excused because appel- 
lant used the greatest possible care in as- 
cending it. The suggestion made by the 
learned counsel for appellee that this was not 
intended as aladder, but asa temporary pas- 
sageway leftas a convenience for workmen 
in getting down from the stack at the time of 
its erection, does not strengthen the case. If 
this be true, defendant was grossly negligent 
in inviting appellant to make use of an im- 
provised ladder constructed nine years before 
for temporary purposes, without informing 
him of these facts. This case does not be- 
log to the class of cases wherein- the em- 
ployee has been held to assume the dangers 





of his employment which are open and obvi- 
ous, and known to him, or with which he had 
the opportunity to become acquainted. The 
dangers in this case were not open and obvi- 
ous. No one could tell by looking at the lad- 
der whether it was safe or not. There was 
no open and obvious danger to put appellant 
on notice. He was not familiar with the risks 
or dangers. He did not know anything 
about the construction of the ladder, how 
long it had been built, nor whether it had 
beea properly maintained. It was the duty 
of defendant to inform him of these things if 
he wished to be relieved from liability. The 
appellant had the right to rely on the assump- 
tion that the ladder was fit for use because de- 
fendant invited him to use it. If the ladder 
was a permanent construction to be used by 
persons in ascending the stack, it was the 
duty of defendant to inspect and keep it in 
proper repair for the use intended, and fail- 
ure to do so is negligence. If, on the other 
hand, the ladder was only constructed as a 
temporary convenience. for the workmen in 
descending the stack at the time of its erec- 
tion, as suggested by the learned counsel for 
appellee, defendant was negligent in inviting 
plaintiff to make use of it as a means to reach 
top of stack nine years after it had been con- 
structed for the alleged temporary use, with- 
out giving appellant notice of these facts. 
The position taken by the learned court be- 
low that defendant owed no duty to appellant 
because he was not his employee, caunot be 
sustained. While the degree of care as be- 
tween his own employee, and the employee of 
the contracting firm, may vary, yet there can 
be no doubt, under the authorities cited, as 
well as the rule of our own cases, he owed a 
duty to appellant who was lawfully upon the 
premises, the neglect of which would make 
him liable for injuries resulting from negli- 
gence. Pender v. Raggs, 178 Pa. 337, 35 
Atl. Rep. 1135; Pottstown Iron Co. v. Fan-" 
ning, 114 Pa. 234, 6 Atl. Rep. 578.”’ 


As the facts are presented in the majority 
opinion it would seem as though that opinion 


were well founded. The facts, as stated in 
the dissenting opinion, put an entirely differ- 
ent complexion on the case. The dissenting 
opinion comprehends all the facts which the 
majority opinion regarded and much that it did 
not. It was that which the majority opinion 
did not comprehend which was the basis of 
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the dissenting opinion. There seems to have 
been no dispute about the facts. Every suitor 
ought to be shown that the court comprehends 
the facts of his case, and when a court shows 
in its opinion that it has failed to regard un- 
disputed facts, a suitor has a just right to 
feel aggrieved. The soul of a case is the 
logic of its established facts, and- when a 
court leaves out of consideration some of the 
salient facts, the opinion is not a fair one and 
it looks as though the court were afraid of its 
own opinion, when they are left out, as in 
the principal case. Much ground for the 
complaint so often indulged in by attorneys, 
to the effect that the courts disregard essen- 
tial facts, appears in the opinions themselves. 

There seems to us to be no question but 
that, under the circumstances of the princi- 
pal case, it was the duty of the defendant to 
see that the ladder pointed out by its 
workman for use of the plaintiff as a means 
of reaching the top of the stack when the 
work was to be done, was in a reasonably 
safe condition for the use to be made of it. 
The rule is, as stated in the dissenting opin- 
ion that: ‘*‘One who enters upon the prem- 
ises of another on lawful business (in this 
case to perform the work of the owner), by 
invitation, either express or implied, has a 
right to believe that taking reasonable vare of 
himself, all reasonable care has been used by 
the owner to protect him in order that no in- 
jury may occur.’’ Severy v. Wickerson, 120 
Mass. 306, 21 Am. Rep. 514; Laramore v. 
Crown Point Iron Co., 101 N. Y. 391, 4N. 
E. Rep. 752, 54 Am. Rep. 718. All that was 
to be expected of the plaintiff whe, using the 
ladder tendered by the defendant, was to use 
reasonable care, and this the evidence dis- 
closed he did. To take away from the de- 
fendant any duty in the premises was as un- 
just as it is unreasonable and sets a bad pre- 
cedent. This the majority opinion does. 
This will appear from the following from the 
dissenting opinion: 

‘*Under the facts in the case at bar it is 
clear the plaintiff went upon the premises and 
used the ladder by express invitation of de- 
fendant. It is not necessary, however, to go 
so far in order to sustain the rule, because 
all the authorities agree that the invitation 
may be inferred where there is a common in- 
terest or mutual advantage. For discussion 
of principle involved, see Bennett v. L. & N. 





R. Co., 102 U. S. 577, 26 L. Ed. 235. That 
the duty of reasonable care rests upon the 
owner of premises to persons who come upon 
the same by invitation, is a rule recognized 
and followed in our cases. In Woodruff y, 
Painter, 150 Pa. 91, at p. 96, 24 Atl. Rep, 
621, at p. 622, 16 L. R. A. 451, 30 Am. St, 
Rep. 786, Mr. Justice Heydrick, discussing 
the principle involved, said: ‘That the duty 
neglected would arise from an implied con- 
tract that if customers would come to their 
store no harm that could reasonably be avert- 
ed should overtake them, and the considera- 
tion for such promise would be the chance of 
profit from their patronage.’ In the present 
case, tlie advantage or profit to the defend- 
ant in suggesting the use of the ladder asa 
means of ascending the stack, was _ in the re- 
duced cost of placing the metal cap on the 
top of the same by reason of doing away 
with the necessity of erecting scaffolding. 
It is the duty of the owners of premises upon 
which persons come by invitation, express or 
implied, to maintain such premises in a rea- 
sonab.y safe condition for the contemplated 
use thereof and the purpose fer which the in- 
vitation is extended.’’ 21 Am. & Eng. Ency. 
of Law (2d Ed.), 471. 








NOTES OF IMPORTANT DECISIONS 





CONTRACTS—VALIDITY OF AGREEMENT TO Pay 
FOR RETURN OF STOLEN WATCH, THERE BEING 
NO ATTEMPT MADE TO COMPOUND A FELONY.— 
The case of Schirm v. Wieman (Md.), 63 Atl. 
Rep. 1056, presents an interesting point. It ap- 
pears that the defendant agreed to pay $300 for 
the return of his watch which it was believed had 
been stolen, for which amount he gave his check 
to plaintiff, who, after indorsing it, had it cashed 
at another bank than the drawee. and with the 
proceeds obtained the watch and delivered it to 
defendant. On the same day the defendant 
stopped payment of the check, and the plaintiff 
was compelled to make it good as an indorser. 

In commenting upon the matter, Mr. Justice 
Page, who delivered the opinion of the court, 
said: ‘‘Every case of larceny may be considered 
from two points of view: First, with respect to 
the interest of the general public in the matter; 
and then as to the interests of the real owner of 
the lost property. As to the first, it seems to be 
clear that the public has no property interest, 
and, indeed, no otber interest except such as 
grows out of its duty to protect property and en- 
force its law in the interest of the public. For 
these reasons it is of public interest and in accord- 
ance with public policy that the laws for the pro- 
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tection of property shall be effective, in order 
that offenders may be promptly apprehended and 
convicted. ‘Therefore, all proposed agreements 
made with the thief or with any one by which the 
apprehension of the criminal, his trial or convic- 
tion, may be prevented or obstructed, are con- 
trary to public policy and absolutely void. With 
respect to the personal property interests of the 
real owner, the public has no particular concern. 
There can be no reason assigned why the owner 
of stolen property cannot pursue his own interest 
as he deems- proper, so long as there is no inter- 
ference with the proper enforcement of the laws 
in the pursuit, apprehension and conviction of 
the criminal. ‘The owner may properly take no 
step nor make contracts or arrangements that in 
any respect will interfere with the performance 
of these things. He may sue the thief or others 
in the possession of the stolen property in re- 
plevin or by any other appropriate proceeding, 
and it seems to be without reason to deny him the 
right to negotiate for the return of any of the 
property he could sue for, provided he agrees to 
nothing that has the object or effect of obstruct- 
ing, impeding or preventing the apprehension or 
conviction of the criminal. Upon a contract 
containing such features having such a purpose 
or effect there can be no recovery; it is contrary 
to public policy and void; and it may be added 
that if any one advances money for such a pur- 
pose, participates in the illegal purpose, and his 
contract for that purpose is tainted contrary to 
the publie interest, and is void. 


There seems to be a wide concurrence in the 
general principle that a contract for the return of 
stolen property to the true owner are not void, as 
being contrary to public policy, so long as they 
do not interfere or tend to interfere with the pub- 
lic interest and duty respecting the apprehension 
or conviction of the crimina]. It was stated by the 
Supreme Court of the United States in Pope Mfg. 
Co. v. Gormully, 144 U. 8. 224, 12 Sup. Ct. Rep. 
632, 36 L. Ed. 414, that ‘ordinarily the law leaves 
to parties the right to make such contracts as they 
please, demanding, however, that they shall not 
require either party to do an illegal thing, and 
that they shall not be against public policy or in 
restraint of trade." In Barrett v. Weber, 125 N. 
Y. 22, 25 N. E. Rep. 1068, a suit to foreclose a 
mortgage, given to secure to the plaintiff payment 
for goods stolen, the defense set up was that it 
was given to compound a felony; the court held 
that it was necessary ‘to show that there was 
some agreement or promise on the part of the 
mortgagee to forbear prosecution for the crime, 
or to suppress evidence that would tend to prove 
it.” Soin Ford y. Cratty, 52 Ill. 318, an attorney 
who retained and refused to pay over money of 
his client, was shown a warrant for embezzlement 
and told that unless he paid or secured the claim 
the prosecution would be pushed to a conclusion, 
it was held not to be regarded as having been 
given to compound a felony. The same view is 
maintained in Brittin v. Chegary, 20 N. J. Law, 





630; Deere v. Wolff, 65 Iowa, 37, 21 N. W. Rep. 
168. In Ward v. Lloyd, 46 E. C. L. 785, it was 
moved to set aside a warrant on the ground that 
it was founded upon an illegal consideration, 
namely, an agreement to abstain from prosecut- 
ing the defendant fo1 embezzlement, the court 
held, per Tindal, C. J., that ‘this is not a case of 
security given to induce an uninterested party to 
withhold a charge of a criminal nature; there is 
a just debt due from the defendant to the plaint- 
iff.’ And Maule, J., said, ‘the plaintiff demanded 
what he had a perfect right to demand, viz., the 
money due to him; and the defendant did what 
he was bound to do, namely, give a security for 
money he was bound to pay.’ Portner vy. Kirsch- 
ner, 169 Pa, 472, 32 Atl. Rep. 442, 47 Am. St. Rep. 
925; Cass County Bank v. Bricker, 34 Neb. 516, 
52 N. W. Rep. 575, 33 Am. St. Rep. 649. Many 
other cases of similar import could be cited. A 
large number of these will be found referred to 
in the 6 Am. & Eng. Enc. of Law, p. 410, note 6, 
to the effect that it is perfectly lawful for the par- 
ties to compromise the civil liability arising from 
the commission of an offense, and if this be the 
sole purpose itis valid. In this case there is no 
evidence that the appellee agreed to compound 
the felony or intended todo so. In fact the proof 
is not clear that it was the thief who had the pos- 
session of the watch. Many circumstances might 
have then existed which would show that the 
person for whom the detective was acting came 
into its possession without having been guilty of 
acrime. But without laying much stress upon 
this, the evidence makes it clear that the purpose 
of the appellee was solely to regain his property, 
and in his efforts to do so, carefully refrained 
from making any terms other than upon the pay- 
ment of the money he was to receive his prop- 
erty. In Britton v. Chegary, supra, the court said 
of a transaction similar in some respects to this, 
that it was ‘merely getting his own money.” 
We hold that Wieman in paying the money and 
receiving the property, did not violate any rule of 
law, and therefore the act of Schirm, in having 
the check cashed upon his indorsement, does not 
now preclude him from recovering from Wieman 
the amount which in conSequence thereof he has 
had to pay.” 





CONTRACTS—INDEFINITE OFFER.—In the case 
of Price v. Alkinson, St. Louis Court of Appeals 
(Mo.), 94S. W. Rep. 816, it was held that where 
defendant ordered from plaintiff jewelry from 
plaintiff's stock to a specified value, the order to 
be made up of the articles named in the order, 
but no definite quality, price or number of any 
one or more of the articles was mentioned, and 
plaintiff selected goods to the value named and 
shipped them to defendant, there was no binding 
contract of sale owing to the indefiniteness of the 
order. 

Mr. Justice Bland, in delivering the opin- 
ion of the court concluded as follows:- ‘But 
it is contended by plaintiffs that, notwithstand- 
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ing the contract was unenforceable for want of 
mutuality, yet, as it was executed by them, it be- 
came clothed with a valid consideration relating 
back to the date of the order, and is binding on 
the defendant. Jones v. Durgin, 16 Mo. App. 370; 
Lindell vy. Rokes, 60 Mo. 251, 21° Am. Rep. 395; 
Cold Blast Transp. Co. v. Kansas City Bolt & 
Nut Co., 114 Fed. Rep. 77. This would be so if 
the void order had specified the goods with such 
definiteness as to have enabled the plaintiffs to 
deliver the identical goods ordered or goods of 
the identical quality ordered. This was not done. 
The plaintiffs, not the defendant, selected the 
goods that were shipped, and it cannot be ascer- 
tained, by comparing the order with the invoice, 
that the goods delivered to the express company 
are the same goods, or are of the same quality 
and price as those mentioned in the order. In- 
deed. the designation of the goods in the order is 
so vague and uncertain that they are incapable 
of identification, and hence the defendant did not 
make an order on plaintiffs for goods that could 
be accepted, or that was capable of being exe- 
cuted so as to bind the defendant.” 


—_ ™ eR 


MORTMAIN. 


Antedating by centuries the latter-day ten- 
dencies in industrial and commercial life 
which threaten individual independence, there 
is another form of corporate and associative 
aggrandizement which if freed from present 
checks would inevitably result in increasing 
the economic causes which are making to- 
ward the reduction of the great body of home- 
owning people to a tenantry condition. This 
ancient menace is all the more insidious, ema- 
nating as it does from a source from which, 
to the popular understanding, it would seem 
preposterous to anticipate danger. The 
conservators of constituted government have, 
since early in the Christian era, found it 
necessary to curb and restrain the property- 
getting disposition of religious and eleemosy- 
nary institutions. Thus originated the so- 
called mortmain and congener laws, the elimi- 
nation of which from the statute books is, as 
it has ever been, the chief desideratum of 
church and charity. And since Mississippi 
has gone further than the sister states and 
embodied in recent years the mortmain idea 
into her fundamental law, as sections 269 and 
270 of the constitution of 1890, it may be 
well to make a retrospective examination from 
the books of this state before aecepting the 
contention that the spirit of these enactments 
belongs to the past. There are two notions 
that must be distinguished and kept. separate 





in a consideration of the origin and nature 
of these so-called modern-day mortmain stat- 
utes. One is the original mortmain idea which 
was incorporated into magna charta and 
many subsequent statutes by the feudal 
lords with the view of preventing the further 
acquisition of landed property by the clergy, 
who being civilly dead were said to hold it 
in mortmain (mortua manus, Latin, dead 
hand). These provisions provided in effect 
that all alienations in mortmain, unlicensed 
by the king, were void as to the immediate 
lord or overlord who could enter after such 
alienation and claim the estate as forfeited. 
The other notion is ‘‘the power of testamen- 
tary disposition’? which, contrary to the 
common opinion is not a natural right, as 
is shown by Sir Henry Main in his ‘‘History 
of Ancient Law.’’ It is an artificial arrange- 
ment which as to personalty received but 
scanty recognition at common law which, ac- 
cording to Glanvil, restricted it to the third 
of a man’s goods; the other two portions go- 
ing to wife and children respectively, and as 
to the realty it received no common law 
recognition at all, but was first rendered pos- 
sible by the Statute of Wills in the time of 
Henry VIII. 

Itis argued that the mortmain provisions 
of the Mississippi constitution are but the 
relics of a departed age ; that they are as little 
in keeping with our day and timeas the feudal 
polity which called them into being. But it 
is submitted that an examination and com- 
parison of our present-day mortmain statutes 
will disclose the fact that they differ as radi- 
cally from the mortmain enactments of the 
middle ages as do the political institutions of 
this and that era. The original mortmain 
acts applied only to alienations of land inter 
vivos, there being then, as before remarked, 
no power of testamentary disposition as to 
realty, while the mortmain provisions of 
Mississippi, as they exist to-day, are evident- 
ly intended to affect both realty and per: 
sonalty and inhibit only posthumous disposi- 
tions. A violation of the statutes of the Plant- 
agenets and the Tudors was followed by for- 
feiture to the lord or sovereign, while the same 
action to-day is attended by no such evil re- 
sult, but operates only to make the willof no 
effect and to cast the estate upon the rightful 
heirs or distributees duly ascertained by law. 
The mortmain of early times limited the right 


Wiiaad 











WIAA 


Vol. 63 


CENTRAL LAW JOURNAL. 241 








of alienation during the life of the owner, and 
was intended for the protection of the feudal 
state, or its members, while the mertmain of 
to-day permits unrestricted disposition to the 
owner during life and is intended primarily 
for the protection of the family, the only 
mortmain feature being that the owner shall 
not exercise power over his property after 
death so far as to transfer it into dead hands. 
It appears that our mortmain statutes more 
nearly resemble the statute of 9 Geo. 1I., ch. 
36 than any of the feudal statutes. This 
statute, as stated in Shelford on Mortmain, 
is commonly though improperly called a stat- 
ute of mortmain. ‘*The only ease in which 
it can properly be said to relate to mortmain, 


is as to conveyances to bodies-politic or cor- 


porate for charitable uses. * * * The 
principal object of this statute seems to have 
been to prevent improvident dispositions upon 
the approach of death ; when a person having 
lis end in contemplation would probably take 
an erroneous view with regard to a pious and 
charitable disposition ; and to protect such 
persons, and those who would represent them, 
from the inclination to make such disposition 
at atime when, with regard to their families 
and natural claims upon them, an act, the 
most improvident and improper, might appear 
to them to be the wisest.’’ Elsewhere in the 
same work, in discussing the feudal mortmain 
statutes, it is said that ‘‘the penalty for such 
an alienation is forfeited to the immediate 
lord or on his default to the king, to whom a 
right of entry was given. This remark does 
not apply to conveyances to corporations for 
charitable uses within the statute 9 Geo. 
II., ch. 56, which renders such as are not 
conformable to its provisions void.’’ The 
statute of Geo. II. is said to have been 
passed by parliament because of the alarm- 
ing number of ‘‘injudicious and ostentatious’’ 
charitable dispositions that were made just 
prior to its passage to the injury and depriv- 
ation of the heirs-at-law. A Mr. Mitchell is 
mentioned in particular as having attempted 
to leave a large estate to oneof the universi- 
ties. And these universities together with 
the other charitable institutions presented 
strong petitions against its passage, but they 
were of no avail with the house of commons 
Which passed the measure by an overwhelm- 
ing majority. It met with much opposition 
in the house of lords, but finally passed mus- 
ter and became a law. See Par. Hist. 1736, 
Vol. 9, 1110. 





I have thus gone at length into the history 
of the origin and effect of this statute of Geo. 
II. because of the strong analogy it bears to 
our so-called mortmain provisions, which are 
differentiate«t in like manner from the feudal 
statutes, and in order to show that our stat- 
utes are not the creations of a feudal age to 
suit the needs of a feudal society but are 
based upon strong principles of public policy 
suitable and applicable to the conditions of 
this and every age. 


The assailants of the mortmain idea en- 
deavor to confuse our modern day statutes 
with those of the middle ages ; dwell at length 
upon the feudal reasons for their passage; 
and trace them down to the statute of 43rd 
Elizabeth which is described as the measure 
which marks the turning point in legislation, 
the discarding of the narrow feudal policies 
and the adoption of modern doctrines of lib- 
erality. But a review of the history of civil- 
ization from the time of Constantine, who 
first permitted gifts and bequests to the 
church, will reveal the fact that in every age, 
in every country, and under any and all con- 
ditions of society and forms of polity when- 
ever the church and any of its charitable ad- 
juncts has been permitted to exercise an un- 
restricted power of acquisition it has been 
abused to such a degree as to imperil the es- 
tablished order of things and to necessitate 
restrictive legislation. This applies not only 
to the feudal age but to the periods anterior 
and subsequent to the rise and fall of feudal- 
ism. The liberal policy of Constantine re- 
sulted in the creation of a powerful hierarchy 
which monopolized earthly things at such a 
rapid rate that a Christian emperor (Valen- 
tinian), was fgrced to enact repressive mort- 
main measures in ordér that the church might 
not eventually monopolize the whole Roman 
empire. After the fall of the Western Em- 
pire, the church continued its policy of earth- 
ly aggrandizement all over christendom and 
all of the countries of Europe were forced to 
enact restrictive laws. In England from the 
time of Magna Charta, statute after statute 
was passed only to be evaded by the clergy 
through their clerical lawyers and chancellors. 
But parliament met each ruse and evasion by 
a more radical enactment and with the abol- 
ishment of fictitious recoveries by the 2nd 
statute of Westminster and of uses (a doc- 
trine introduced from the civil law), by the 
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statute of 15 Rich. II., ch. 5, the ecclesi- 
astics were brought into subjection to the 
mortmain policy. But the chancellors con- 
tinued stil] to favor donations to church and 
charity and imperceptibly encroached upon 
the mortmain policy. Finally these encroach- 
ments were sanctioned and legalized by the 
celebrated statute of 43rd Elizabeth which 
was regarded as a partial repeal of the early 
mortmain enactments. Encouraged by its 
passage to further encroachments, it was held 
by the chancellors that, although a corpora- 
tion could not take land under the Statute of 
Wills (corporations and bodies politic being 
expressly excepted from its operation), that 
they could take the use and benefit of the 
same the title vesting in some natural person. 
This statute of Elizabeth is the one which is 
harped upon as the precursor of liberalized 
legislation. Witness the result. As in every 
ease where the clergy have been given a free 
hand in the acquisition of property, the priv- 
ilege was woefully abused and religious and 
charitable institutions through the number 
and frequency of improvident devises, secured 
either through the workings of religious feel- 
ing or through the promptings of vanity were 
made the ruthless instruments of pauperiza- 
tion; bringing from competency to destitu- 
tion so many heirs and their families that 
parliament was again forced to impose re- 
strictions, and by a series of statutes, extend- 
ing from 9 Geo. II., ch. 36 to 51 and 52 
Vic. ch. 42, took away the power of charit- 
able devise altogether and thus renewed in 
part the old common law disability as to tes- 
tamentary disposition. It is to be observed 
and remembered that the 9th Geo. II. intro- 
duced a new mortmain policy, if it can 
properly be called mortmain. Henceforth 
the restriction is not directed against free- 
dom of alienation, but applies only to frée- 
dom of testamentary disposition and is in- 
tended not solely for the protection of the 
existent state but primarily for the protec- 
tion of the family. It is this new policy of 
mortmain. or rather a measure of the old 
common Jaw testamentary disability that ob- 
tains now in many of the United States. For 
notwi Lstanding the frequent declaration in 
the books that, with the exception of Penn- 
sylvania, none of the colonies adopted the 
mortmain statutes of the mother country, the 
fact remains that the policy of the statute of 
9 Geo. II. has been incorporated into the 





laws of many of the states. In some like 
New York and Mississippi the misnomer jg 
retained and the statutes’ are incorrectly de- 
nominated mortmain provisions. In_ others 
like Ohio and Georgia the use of terminolgy 
is more accurate and it is emphatically de 
clared as in an Ohio case,! that the state of the 
forum has no mortmain laws, by which de- 


| claration it is evidently not meant that the 


power to make testamentary disposition to 
religion and charity is unrestricted. For 
Sec. 5915 of the Revised Statutes of Ohio 
and Sec. 2419 Georgia Code of 1873 material- 
ly limit, cireumscribe, and regulate such dis- 
positions. ;, 

It will be found upon investigation, that in 
this country, while we have but few laws that 
are spoken of as mortmain enactments, we 
still have “a decided mortmain policy in 
that it operates to curtail and prevent relig- 
ious and charitable acquisitions. In some of 
the states the limitation is upon the power of 
devise and bequest, as is the case with the 
above-named states, and only indirectly af- 
fects the power of these religious and char- 
itable institutions to acquire property. In 
others the limitation is directly imposed in 
the shape of specific limits as to the amount 
of property that may be held, as is the case 
with Missouri and Maryland which permit 
religious establishments to own only a few 
acres of land, and many other states which 
perwit religious, charitable, and even strictly 
educational institutions to own only a pre- 
scribed amount of both personalty and realty. 
And this restrictive tendency is steadily 
growing and is manifesting itself in another 
way in the increasing disposition to abolish 
exemptions and subject religious property to 
taxation and other governmental dues. 

That religious, charitable and educational 
institutions are good things and are neces- 
sary to the spiritual, physical, and _intellec- 
tual welfare of society, and that they have 
been potent instruments in the building of 
our civilization is manifest to all, and cannot 
be denied in the face of such evidence. And 
it appears, at first blush, an anomalous pro- 
cedure to hamper and prevent the creation 
and expansion of these good things. But as 
paradoxical as this statement seems, it is still 
true that it is possible ‘‘to have too much of 
a good thing.’’ And the experience of ages 


1 Perin vy. Cary, 16 L. Ed. 700. 
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justifies and proves the wisdom of a restrict- 
ive policy. Publicists unite in pronouncing 
the family, the church, and the state as the 
three grand subdivisions of social polity, and 
it is through the complementary workings of 
these agencies that civilization progresses the 
most, and it is through the conflicting work- 
ings of these agencies that it progresses the 
least. Like the three departments of our 
government, these three agencies of society, 
the family, church and state must work, in a 
measure, independently of each other, and 
each must be careful not to encroach upon 
the province or hamper the workings of the 
other, or else the equilibrium is destroyed 
and the complement is lost. This principle 
was understood by the framers of the federal 
constitution who provided. in the first amend- 
ment against any interference or conflict be- 
tween church and state, but the regulation of 
the relation of the family to the other two 
agencies was left largely, if not entirely, to 
the individual states. It was in the exercise 
of this sovereign power that the people of 
Mississippi, in convention assembled, declared 
that no church or charity should possess it- 
self of the home and the property of any fam- 
ily through the pique, or caprice, or vanity, 
or fanaticism of any of its members unless 
such member chose to inflict deprivation up- 
on himself as well as upon his family by ex- 
ercising his generosity during his living mo- 
ments. Laying aside all considerations of 
public policy and looking only at the moral- 
ity of the thing, it is abundantly justified by 
the maxims: ‘‘Charity should begin at 
home,’’ ‘*We should be just before we are 
generous,’’ ‘‘Blood is thicker than water,’’ 
and the pharaphrase, ‘‘relatives should do 
unto others as they would be done by,”’ 

One plausible argument is that these mort- 
main restrictions upon testamentary power 
tend to undermine the authority of parents 
and that the fear of disinheritance in favor of 
a charity is a salutary restraint upon unduti- 
ful children. But this argument was well 
answered by Mr. Edgar H. Farrar in a strong 
argument against private trusts and in favor 
of ‘forced heirship’’ in an address delivered 
at the University of Virginia. He said as to 
this, ‘‘that ‘forced heirship,’ or the reserva- 
tion in the ascending and descending line of 
a certain portion of an estate, is the law to- 
day of every civilized country of the world, 





except England and her present and former 
colonies, and in some form it has been the law 
of the European countries since they were 
Roman colonies. Nowhere are the ties of 
family more closely knit than in those coun- 
tries. Children are as obedient and as duti- 
ful as in England, or the United States. Dis- 
inherison is not permitted except upon 
grounds that rest in the law of nature. * * *’’ 
Mr. Farrar convincingly pictures the evils 
of ‘‘private trusts’ and the unlimited power 
of testamentary disposition. And the court 
in Yates v. Yates,? says that a like 
evil is lurking in public trusts. ‘‘Other 
views may be taken with the words, 
to show that the legislature intended to 
embrace public as well as private trusts. 
The same mischief was to be guarded against 
in the one case as in the other. The same 
reasons of public policy were applicable to 
each. If by an executory devise or private 
trust the alienability of property could be 
suspended, and the same excluded from com- 
merce, so it might be and had been in times 
past through the instrumentality of a public 
and charitable trust. Indeed the chances 
that it would be in the latter way were most 
to be apprehended; for apart from the im- 
position that may be successfully practiced 
upon men in a dying hour, there isa desire 
in human nature, evincing itself strongly én 
some, to win in their last moments, what per- 
haps they have failed through life to obtain, 
the applause of the world as public benefac- 
tors; locking up their property and beggar- 
ing those connected with them by ties of 
blood to accomplish this end.’’ 

Daniel Webster, in an oration delivered 
Dec. 20, 1820, said ‘‘that a republican form 
of government rests not more on political con- 
stitution than on those laws which regulate 
the descent and transmission of property.’’ 
And in furtherence of this argument that the 
form of government is controlled and regu- 
lated by the testamentary laws, he predicted 
that if the French monarchy did not change 
the law of ‘‘forced heirship’’(a measure passed - 
in the republican regime), that in a half a 
century the law would change the government. 
‘*His prediction was verified in twenty-eight 
years, and France to-day is solidly fixed upon 
a republican foundation, and her lawyers, 
her statesmen, her political economists,and her 


2 9 Barb. 342. 
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historians unanimously ascribe the breadth 
and firmness of that foundation to her inheri- 
tance laws and to her prohibition against jidei- 
commissary substitutions.’’ 

I have thus quoted at length from these au- 
thorities in order that the importance of our 
mortmain restrictions upon testamentary dis- 
position might be fully understood and ap- 
preciated. For the enemies of mortmain 
make light of the usefulness and need of these 
laws to present-day society ; assert that there 
are little or no testamentary abuses indulged 
in now-a-days ; that these laws are all but ob- 
solete and are inapplicable to the conditions 
of our age, and attempt to prove these con- 
tentions by pointing to the fact that the stat- 
utes are seldom called into service and figure 
but little in our litigation. And thus by this 
fallacious reasoning the very efficacy of the 
statutes to prevent abuses and avoid con- 
troversy is utilized as argument for their re- 
peal. If Webster’s reasoning as to the con- 


trolling force of testamentary laws in the 
regulation and shaping of government is cor- 
rect, then our mortmain laws and policies 
have done as much toward preserving the true 


relation of the church and the state as the first 
amendment. For had the different churches 
been permitted an unrestricted power of ac- 
quisition, in time the one that waxed the fat- 
test would, despite constitutions and amend- 
ments, acquire state recognition and proceed 
to crush out the weaker competitive orders. 
Ecclesiastical accumulation of wealth and 
property has ever been followed by ecclesi- 
astical interference in affairs of state. But 
the question may be asked: What has this 
to do with the acquisition of property by non- 
sectarian charitable and educational institu- 
tions, which is in a measure inhibited by the 
mortmain policy? Clearly all of the princi- 
ples of public policy which unite in requiring 
restrictive measures as to religious and eccle- 
siastical acquisition, do not apply with the 
same force to strictly educational and elee- 
mosynary accumulation. But while the po- 
litical reasons for restrictions are not so im- 
perative there ure strong economic principles 
which require in this case a restrictive though 
not as stringent a policy as that which should 
be enforced against sectarian aggrandizement. 

It isa fundamental principle of political 
economy that the well being of society re- 
quires that there shall be the u' most freedom 
in the transference and circulation of all forms 





of property. This principle has impressed 
itself so strongly upon our laws that it has 
come to be said that ‘‘the law abhors a per- 
petuity.’’ Another principle as fundamental 
is, that the prosperity of a people is to be 
measured not by the number and adequacy 
of its charitable institutions but by the num- 
ber and frequency of its self-sustaining and 
property-owning families. This principle is 
exemplified by the conditions that obtained 
just prior to the wholesale confiscations of 
Henry VIII., when, according to Lord Hard- 
wick, religious and charitable corporations 
posses3ed nearly half the landed property of 
the realm and dispensed charity with a lavish- 
ness that has never been equaled before or 
since. But their very existence all but pau- 
perized the English nation. 

The crying need of many sections of this 
country to-day is education, but the appalling 
illiteracy of the people is not to be cured by 
ignoring these principles of political economy. 
For this ignorance is to be remedied, if reme- 
died at all, not by the colleges and the uni- 
versities, which will figure but comparatively 
little in this work, but it is the obscure coun- 
try schools which are to enlighten our people 
and reduce the percentage of illiteracy. And 
experience teaches us that the great body of 
educational philanthropists bestow their boun- 
ty not upon these obscure institutions, but 
upon the great colleges and universities, which 
tickle the giver’s vanity with some monu- 
mental device by which his name and deeds 
are perpetuated and his charity remunerated 
by the gratitude and admiration of the pres- 
ent and the coming generations. Being a be- 
neficiary, I am of course a believer in higher 
education, but it is questionable whether 
there should be adopted a more liberal policy 
toward it than that pursued at presentin view 
of the relative munificence of the endowments 
and adequacy of the agencies of higher edu- 
cation as compared to the poverty and pauci- 
ty and inadequavy of the more useful and 
needful lesser institutions. Certainly this 
should not be done at the expense and to the 
injury of the latter institutions, and this will 
be done by a violation of the above principles 
of political economy. 

The withdrawal of land and property from 
commerce.and the reduction of the amount of 
land that may be utilized as homes, will in- 
evitably affect both the support and the at- 
tendance of the common schools of the country. 
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It is the family with a home that demands 
and provides for, the schooling of its children. 
The family without a home, being ordinarily 
unable to spare the labor and service and to 
previde books and proper clothing for its 
children, does not patronize the schools, no 
watter what educational facilities are pro- 
vided for public use. 

It is contended that our mortmain laws 
operate with peculiar harshness in the case of 
a property owner who has no spouse or near 
relatives and who is by these laws prevented 
from leaving his or her property to charity 
and religion. Although the moral duty to 
provide support for dependent kinspeople is 
not in this instance violated, it is not so certain 
that this justifies a violation of the rules of 
political economy and of that principle of 
publie policy which requires the prevention 
of temporal power and possessions by the 
church. But even granting that an exception 
should be made, in this instance, as is done 
by the New York and Georgia statutes, it is 
still clear that this should not militate against 
the general mortmain policy. The case of 
the person who is free from moral and family 
claims is exceptional and the.most that should 
be done is to except suca persons from the 
operation of the genéral laws. 

It cannot be denied, in light of the con- 
struction placed upon section 270 by the 
court in Blackbourn v. Tucker,* that the 
statutes are faulty when viewed  to- 
gether and but partially perform the purpose 


of a restrictive testamentary policy, but | 


modification and revision is all that is 
needed to perfect the Mississippi mortmain 
policy. The growing tendency as exempli- 
fied by section 1547 of the Code of 1892, is to 
abolish all distinctions between realty and 
personalty and to attach the same incidents 
to the two forms of property, in so far as their 
differing characteristics will permit. Andin 
obedience to this tendency and in furtherence 
of the mortmain policy section 270 of the con- 
stitution should be so altered as to conform to 
the letter as wellas the spirit of section 269. 
But while it should be perfected and made to 
embrace personalty as well as realty, public 
policy and morality unite in the demand that 
the mortmain policy shall not be abandoned. 
We allow the utmost latitude that can with 
safety be permitted to religious and charitable 


372 Miss. 735. 


‘is then desirous of obtaining an 





acquisition. In this age of comparative en- 
lightenment there is not the same necessity 
for restrictions upon dispositions iater vivos 
(like the old mortmain statutes) that existed 
in the ages of superstition. For seldom is 
religious and charitable feeling worked up to 
such a pitch as to cause the owner of prop- 
erty to deprive himself of its use. It gene- 
rally carries him no further than that stage in 
which he forms the pious resolution to give 
his ‘‘worldly gear’’’ to ‘‘the good cause,’’ 
when he can enjoy it no longer himself. He 
undying 
name in this world and a reserved seut in the 
next by one fell stroke of the pen. Itis from 
this posthumous barter for name and glory 
that the family is in a measure protected by the 
mortmain laws of Mississippi. And the same 
wise and beneficent policy that dictates the 


‘ homestead laws is the foundation principle of 


these mortmain measures. Not only is the 
interest of the family and the state subserved 
and safeguarded by this restrictive policy, 
but the church is also a beneficiary in that it 
operates to prevent its purposes from being 
perverted and its true relation to the family 
and the state from being destroyed by the 
lust of lucre that has ever been the bane of 
the church. In the United States (where it 
is a bit inaccurate to speak of the church as 
an entity, there being no established religion) 
it is of the utmost importance to the inde- 
pendence of the numerous and distinct de- 
nominations that the property-getting mania 
be effectually circumscribed in order that no 
one church or denomination, with a penchant 
for ‘‘worldly gear,’’ might be able to acquire 
such riches and power as to secure state 
recognition for itself and suppressive legisla- 
tion against its spiritual competitors. 


Thus it is seen that the real and substantial 
interests of the state, of the family, of relig- 
ion, and of education, require a continuance 
of the mortmain policy, which is justified by 
all of the principles of public policy, of po- 
litical economy, and of morality ; and above 
all, but in verification of these theories, it is 
justified by the practical experience of the 
centuries that have intervened since Constan- 
tine first permitted the clergy to corrupt 
‘“*the theory of the will’’ from its original and 
beneficent purpose, which was (according to 
Maine) to provide for the emancipated mem- 
bers of the family who could not take by de- 
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esent under the primitive laws of family 
polity. So corrupted, the will lost its benefi- 
cent character and became an instrument of 
deprivation to the family group for whose 
protection it was originally designed. In this 
form it was introduced among the Saxon 
tribes, who in time, through the influence of 
the’ clergy, allowed this new notion of testa- 
mentary power to replace their old common 
law disability and idea of family co-proprie- 
torship. But the statute of George II. rein- 
stituted, in part, the old common law restric- 
tion upon testamentary disposition and to- 
day every civilized country in the world has 
some such restrictive policy as to the power 
of devise and bequest and as to post-mortem 
gifts to church and charity. The home- 
stead laws and these mortmain provis- 
ions constitute the magna charta of the 
family, protecting it from living and post- 
mortem improvidence and ill-considered dis- 
positions. ‘The one protects the family ‘from 
the greed of the creditor and the extravagance 
of its members, while the other protects it 
from the unchristian and uncharitable greed 
of church and charity and from the weakness, 
and pique, and caprice, and vanity, and fa- 
naticism of its fatuous or unnatural members. 

The laws of God and of nature and of man 
unite in these beneficent laws which embody 
the wisdom and experience of ages. 

D. H. CHAMBERLAIN, JR. 
Harriston, Miss. 








MASTER AND SERVANT—CONTRIBUTORY 
NEGLIGENCE. 





RAASCH v. ELITE LAUNDRY CO. 





Supreme Court of Minnesota, June 22, 1906. 


An employee, while operating an ironing mangle in 
a laundry, had her fingers caught between the rollers, 
and the master, having been notified of the situation, 
started the machine, thereby drawing her hand far- 
ther in and greatly increasing the injury. 

Held, the master, after notice of the situation, was 
required to exercise ordinary care to release employee 
and alleviate her suffering, and whether he did so 
under the circumstances was a question for the jury. 

The fact that the employee contributed tothe injury 
by her own negligence in assuming the risks of oper- 
ating the machine, and that the master was not re- 
sponsible for the injury occasioned in the first in- 
stance, dees not change the application of the rule. 

LEwIs, J.: Appellant had in use in its laun- 
dry an ironing mangle of ordinary pattern, 
which was heated and operated by steam, and 
consisted of a steel cylinder about four feet in 





diameter, and a series of felt rolls about six 
inches in diameter, with a number of other rolls, 
pulleys, aprons, etc. Close to the cylinder was 
located a small roller, called the ‘‘whipper,” and 
its purpose was to separate the articles and fab- 
rics from the surface of the cylinder and cause 
them to pass, by means of aprons and other ap- 
pliances, to a delivery platform.on the other side 
of the mangle. It was respondent's duty to feed 
articles into the machine, and she was assisted by 
Leone Waldock, who stood upon the platform to 
the left of the feeder, and operated the lever un- 
der respondent’s direction, and applied the power 
and stopped it upon signals by her. It sometimes 
happened, while feeding fabrics into the mangle, 
that they would wind around the whipper, and 
on the occasion of this accident a couple of sheets 
wound around it. The machine was stopped by 
Leone for the purpose of unwinding the articles, 
and while respondent was in the act of doing so 
Leone, without the usual signal, started the ma- 
chine, thereby catching the tips of the fingers of 
respondent's right hand between the cylinder and 
whipper. Respondent cried out, and the ma- 
chine was immediately stopped, but she could 
not extricate her fingers, and Mr. Carter, presi- 
dent and manager of appellant company, was 
notified and came over to respondent, and for 
some reason took hold of the lever and started 
the mangle sufficiently to draw respondent's 
hand at least four or five inches farther between 
the rollers and bring it in contact with the heated 
cylinder. Respondent again cried out and the 
machine was stopped, but before her hand was 
released serious damage resulted, and this action 
was based upon the following acts of negligence: 
That the machine was of a complex construction, 
difficult of operation, and inherently defective; 
that necessary tools were not provided for its ad- 
justment; incompetercy of assistant, and failure 
to properly instruct her; and also that after being 
notified that respondent’s hand was caught be- 
tween the rollers, appellants negligently started 
the machine in motion, thereby drawing resvon- 
dent’s hand in still farther between the rollers 
and causing additional injury. The trial resulted 
in a verdict of $8,500 for respondent, whereupon 
appellants made an alternative motion for judg- 
ment in its favor notwithstanding the verdict, or 
fora new trial. The motion for judgment not- 
withstanding the verdict was denied, and a new 
trial granted upon the ground that the verdict 
was excessive and not justified by the evidence, 
and upon the further ground that the court had 
committed error in not giving certain requests in 
respect to appellants’ negligence in starting the 
machine. 

The trial court was of opinion that‘ there 
was no evidence indicating negligence on the 
part of appellants except the act of Mr. Carter in 
starting the mangle after he had been notified 
that respondent’s fingers were caught, and sub- 
mitted to the jury for their determination whether 
appellants were in the exercise of ordinary care 
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when Mr. Carter so manipulated the machine as 
to increase her injuries. The evidence tends to 
support respondent’s claim that after Mr. Carter 
was notified her fingers were caught in the man- 
gle he came over, took hold of the lever and 
started the machine, but there is no evidence to 
support the suggestion that it was done with any 
willful purpose to injure her. It is evident that 
if he had not touched the lever and started the 
mangle, but had resorted to means at his com- 
mand for loosening the whipper, respondent’s 
hand might have been released with compara- 
tively slight injury. ‘The act of starting the man- 
gle without pausing to investigate the extent to 
which respondent’s hand was caught, and with- 
out endeavoring to release it by unfastening the 
set screw, or by some other method, is difficult 
of comprehension. Mr. Carter denied that he 
did move the lever, but the evidence to the con- 
trary is strong, and at least that question was for 
the jury, but he says that if he did take hold of 
the lever and move the machine, it was for the 
purpose of testing it to see if the motive power 
was entirely turned off, and if injury resulted it 
was because of mistake in judgment on his part. 
We are asked by appellants to rule that, under 
the circumstances presented by this case, it ap- 
pears, as a matter of law, that Mr. Carter was 
placed in an emergency, and there being no evi- 
dence to indicate that he was actuated by any 
willful purpose against respondent, appellants 
must be exonerated. In our judgment the record 
does not conclusively show that the act of Mr. 
Carter in starting the machine is to be accounted 
for solely upon the ground of mistake of judg- 
ment. 
mangle, if.he did so, indicates lamentable ignor- 
ance on his part of the possible consequences, or 
extraordinary recklessness, unless he was greatly 
excited and made a mistake. Mr. Carter was re- 
quired to use ordinary care to prevent further 
injury to respondent after discovering that her 
hand was caught in the mangle, and whether he 
did use ordinary care depended upon his knowl- 
edge and means of acquiring knowledge of the 
details of the business. This involved the mech- 
anism of the machine, the different ways in which 
respondent’s hand might have been released, the 
fact that ithad been customary to keep toolsin the 
near vicinity for the very purpose of adjusting the 
machine, the fact that the safe way to unwind a 
wrapper was to loosen the set screw and so re- 
lease it, and the fact that, at the time Mr. Carter 
was called the mangle was at rest; all of which 
have a bearing upon his conduct, and if, in the 
opinion of the jury, he failed to exercise the care 
which an ordinarily prudent superintendent 
would have done, then he and the company were 
responsible fer his act. On the contrary, if the 
jury were of opinion that, in view of all the facts, 
Mr. Carter did what he believed to be the proper 


thing, and that the accident oceurred as a result 
of a mistake or error in judgment such as ordi- 
nary prudence could not have foreseen, then no 
responsibility followed. 


His explanation of why he started the | 





In the case of Allen v. Hixson, 111 Ga. 460, 36 
S. E. Rep. 810, a young woman operating a laun- 
dry mangle discovered that the rollers were out 
of adjustment and notified the superintendent 
thereof, and in order to show him the real condi- 
tion, took hold of the unwrapped end of the 
cloth to raise it and allow an inspection of the 
rollers, and by reason of some hidden defect in 
some part of the machine, a sudden and violent 
jolt caused a revolution of the rollers instantly 
drawing her hand between them. As one of the 
grounds for damages in an action by her against 
the company, it was claimed that the agents of 
the company unnecessarily and negligently de- 
layed releasing plaintiff's hand, and that by 
reason thereof she received additional injuries, 
with reference to which the court said: ‘*When 
an employee, without fault on the master’s part, 
becomes placed in a dangerous or painful situa- 
tion, the master is under no positive legal duty of 
exercising all reasonable care and diligence to 
effect such employee’s speedy release. Being in 
no way responsible for the unfortunate occur- 
rence, the master cannot be said to be guilty ofa 
tort if he does not promptly take active steps in 
coming to the rescue. ‘The only duty arising un- 
der such circumstances is one of humanity, and 
for a breach thereof the law does not, so far as 
we are informed, impose any liability.”’ This 
case is relied upon as authority for the proposi- 
tion that if appellants were not guilty of any of 
the acts charged prior to starting the machine, 
then no new legal duty arose, and Mr. Carter was 
a mere stranger in what he did, and the company 
was not bound by his act. We consider this case 
unsound in principle and contrary to the great 
weight of authority. 

A similar case, also relied upon by appellants, is 
that of Stager v. Troy Laundry Company, 38 
Oreg. 480, 63 Pac. Rep. 645,53 L. RR. A. 459. There 
anew trial was ordered by the appellate court upon 
the ground that the trial court had given an erro- 
neous instruction to the effect that even if plain- 
tiff was at fault and brought the mischief upon 
herself, she was nevertheless entitled to recover 
if defendant failed to do any act which would 
minimize her injury. The court was of opinion 
that, under the facts, it appeared that defendant 
did all it reasonably could to extricate plaintiff as 
quickly as possible, and could not be held for 
damages upon that ground. In that instance the 
machine was a new one, and had been in opera- 
tion only twelve days before the accident, and the 
only knowledge defendant’s manager had ob- 
tained was from seeing it set up by the agent, and 
from seeing one of the same make operated for a 
short time in another city. Upon the trial it was 
admitted by the manager that if he had better 
understood the machine and had known how to 
quickly unloosen the roller, the injury need not 
have been so great, and because of their ignor- 
ance they had to get a crowbar and pry the roller 
up before she could be released. ‘he court were 
undoubtedly correct in ordering a new trial on 
the ground that the instruction was erroneous, 
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but we cannot agree that the facts stated war- 
ranted the court in concluding, as a matter of 
law, that the company’s representatives had done 
all they reasonably could, and that it conclusively 
appeared from those facts that they were not lia- 
ble by reason of the delay. We cannot accept as 
sound the proposition that a master may set up a 
dangerous machine, put untrained and ignorant 
employees at work upon it without giving them 
proper instructions, and when injury occurs, 
even on account of their own negligence, be ex- 
ensed upon the ground that he did not under- 
stand the machine and did not know how to effect 
a release of the injured one in the quickest possi- 
ble manner. We believe the true rule to be that 
the master is required to take reasonable meas- 
ures to understand his machinery, know how it 
operates, and to anticipate possible injury to his 
employees and provide the necessary means for 
controlling and taking it apart in cases of emer- 
gency, and in the Oregon case, the fact that no 
such knowledge was ascertained, that no reason- 
able precautions had been taken, nor necessary 


tools provided, were proper elements to be taken 


into account in determining whether, under the 
circumstances, after discovery of injury, the 
master used ordinary care in effecting a release. 

We are referred by appellants to Union P. Ry. 
Co. v. Cappier (Kan.), 72 Pac. Rep. 281, 69 L. R. 
A. 513, and to the note of the editor, where it is 
claimed the proper rule applicable to such cases 
is stated: ‘Feelings of kindness and sympathy 


may move the good Samaritan to minister to the | 


needs of the sick and wounded at the roadside, 
but the law imposes no such obligation, and suf- 
fering humanity has no legal complaint. * * * 
Unless, therefore, the relation existing between 
the sick, helpless or injured, and those who wit- 
ness their distress, is such that the law imposes 
the duty of providing the necessary relief, there 
is neither obligation to minister on the one hand 
nor cause for legal complaint on the other.’? In 
that case a trespasser upon the railway tracks 
was struck down by a moving freight car pushed 
by an engine, without any fault on the part of the 
company, and it was held that the failure of the 
railway employees operating the car and the en- 
gine to take charge of the wounded man and give 
him care and attention was not a violation of the 
legal duty for which the company was liable, and 
that the case was distinguished from those where 
the servants of the railroad were at fault, and also 
from those where the injury was occasioned with- 
out fault, and the negligent acts or omissions 
occurred after the company bad taken the injured 
person in charge. The company was charged 
with negligence in failing to take proper care of 
the injured person, on account of which he bled 
to death. In the opinion an attempt was made to 
distinguish the case from Northern Central Ry. 
Co. v. State, 29 Md. 420, 96 Am. Dec. 545, and to 
justify the latter decision upon the ground that, 
in that case, the railroad company’s employees 
actually took possession of the injured man and 
locked him up in a warehouse, and that, Waving 





interfered and taken him in charge. the law raised 
an obligation on their part to see to it that he was 
properly cared for. This is untenable, and, as we 
understand the note to the decision, is not ap- 
proved of by the editor, which seems apparent 
from the consideration of the cases given under 
the fifth division, at page 533 of 69 L. R.A,, 
where the authorities are collected and reviewed. 

The true doctrine in respect to such Cases is 
applied in Northern Centrai Ry. Co. v. State, 
supra, Where the deceased was run over and in- 
jured by a train. After the train was stopped the 
injured man was found on the pilot of the engine 
ina helpless and apparently lifeless condition, 
and was removed and locked up in a warehouse 
at night by the employees of the railroad, and 
upon opening the warehouse in the morning the 
man was found to have regained consciousness 
during the night and to have afterwards died from 
hemorrhage of an artery severed by the collision. 
It was held, that from whatever cause the collis- 
ion occurred, it at once became the duty of the 
railway company’s agents in charge of the train 
to remove the injured person with a proper re- 
gard to his safety and the laws of humanity, and 
if, in removing and locking him up, although he 
was apparently dead, negligence was committed 
whereby his death was caused, there was no prin- 
ciple of reason or of justice upon which the rail- 
road company would be exonerated from respon- 
sibility. Weitzman vy. Nassau Electric R. Uo., 
53 N. Y. Supp. 905, is a similar case, where a 
child was struck by an electric car and thrown 
into the fender and carried a considerable dis- 
tance, and rolled off and was killed by being 
crushed under the wheels. It was held that irre- 
spective of whether the child was guilty of con- 
tributory negligence in the first instance, when 
he was thrown into the fender, of which the em- 
ployees of the company had knowledge, the com- 
pany became liable for any further injury which 
could have been prevented by the exercise of 
‘treasonable care.’> The Alabama court has ap- 
plied the same principle in Pannell v. Nashville, 
Fiorence & Sheffield R. Co., 97 Ala. 298, 12 So. 
Rep. 236 where it was held that although the 
injured person was guilty of negligence in 
attempting to pass between two cars, the com- 
pany were required to use reasonable care to re- 
lease him and not cause further injury after dis- 
covering his peril, stating the rule as follows: 
‘*It is a well settled principle that when one per- 
son, whether natural or artificial, is about to be the 
means or instrument of doing an injury to another, 
that other’s negligence contributing prox- 
imately to it, does not, per se, exonerate the actor 
from all further effort; does not, per se, relieve 
him from all responsibility for the consequences. 
Supine inaction or stolid indifference to conse- 
quences, the law does not tolerate. The actor, no 
matter how free from fault, and no matter how 


negligent the one in peril may have been, must re- 
sort to every reasonable means and employ every 
reasonable agency to avert the catastrophe.” 

We perceive no vital distinction between cases 
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where the master or his servant make no attempt 
to relieve the sufferings of an injured person, as 
in Union P. Ry. Co. v. Cappier, supra, and cases 
where such attempt is made but negligently per- 
formed, as in Northern Central Ry. Co. v. State, 
supra, and if there is any distinction between 
those cases where the master is in no way at fault 
prior to the accident and those where he was 
originally negligent, a stricter rule as to subse- 
quent conduct should apply in the latter class, 
although we do not place our decision on this 
distinction. Those who employ methods or in- 
strumentalities which are naturally dangerous, 
and are liable to be the means of causing injury 
to the ignorant and unfortunate, should be re- 
quired to take reasonable means to alleviate the 
suffering occasioned by an accident, although up 
to that time the master is under no legal duty to 
respond in damages. In this case the evidence 
tends to indicate that appellants were culpably 
negligent in failing to instruct respondent and 
her assistant how to properly loosen the whipper 
and in failing to keep on hand a set of tools for 
that purpose, and although there is evidence 
tending to show that respondent assumed the 
risk of working with her assistant under those 
conditions, thereby relieving appellants from the 
consequences of their negligence, yet the duty 
remained with them to use all reasonable means 
to provide their employees with reasonably safe 
surroundings and means of accomplishing their 
work, and take all reasonable means to prevent 
farther injury, and alleviate the suffering of an 
injured employee in case of an accident. 

The trial court, in laying down the test by 
which appellants were to be judged, stated that 
it was the duty of appellants, upon discovering 
that respondent’s hand was caught in the rollers, 
to exercise reasonable care to release it, such care 
as men of ordinary prudence exercise under simi- 
lar circumstances. And further, in determining 
that question, the jury should consider the excite- 
ment, if any, attendant upon the situation, and of 
the circumstances in the case, and decide whether 
or not Mr. Carter was exercising reasonable care 
in releasing respondent’s hand. As bearing upon 
the question of the degree of care, appellants re- 
quested the court to give the following instruc- 
tion: “If you find that the defendant Carter by 
mistake started the machine, and you believe that 
was a mistake which a person of ordinary care 
and caution would, under the circumstances of 
excitement attending the occasion, have done, or 
have been likely to do, then you should find it 
was not a failure on his part to exercise ordinary 
care, and no recovery on that account can be 
had.’ The court was of opinion in granting the 
motion for a new trial that this request should 
have been given. In order to avoid possible con- 
fusion hereafter we may say that the request was 
proper as bearing upon the principal question, 
whether or not Mr. Carter was exercising that 
degree of care which prudent men would exer- 
cise under like circumstances. It necessarily fol- 
lows that if the act which he performed was such 





an act as would have been performed by a person 
of ordinary care and caution under such circum- 
stances, then it meets the test of ordinary care. 
A person is not liable for a mistake in judgment 
actuated by an emergency and under excitement, 
but whether or not that be the real explanation is 
only ascertained by the application of the usual 
test, viz., what would a prudent man do under 
similar circumstances? Bittner v. Crosstown St. 
Ry. Co., 153 N. Y. 76,46 N. E. Rep. 1044, 60 Am. 
St. Rep. 588. 
Order affirmed. : 


Norre.—Even Thoughan Employee may have Con- 
tributed to an Injury by Her Own Negligence, the 
Master is Required to Exercise Ordinary Care in an 
Attempt to Alleviate Her Sufferings.—The principal 
casé is out of the usual line of contributory negligence 
cases and presents an interesting question. It seems 
that the trial court, in laying down the test by which 
appellants were to be judged, stated that it was the 
duty of appellants, upon discovering that the re- 
spondent’s hand was caught in the rollers, to exercise 
reasonable care to release it, such care as men of ordi- 
nary prudence exercise under similar circumstances. 
And further, in determining that question, the jury 
should consider the excitement, if any, attendant 
upon the situation, and ef the circumstances of the 
case, and decide whether or not Mr. Carter was exer- 
cising reasonable care in releasing respondent’s hand. 

As bearing upon the question of the degree of care, 
appellants requested the court to give the following 
instruction: “If you find that the defendant Carter, 
by mistake, started the machine, and you believe that 
was a mistake which a person of ordinary care and 
caution would under the circumstances of excitement 
attending the occasion, have done, or have been likely 
to do, then you should find that it was not a failure on 
his part to exercise ordinary care, and no recovery 
can on that account be had.”? The court was of the 
opinion in granting a new trial that this request 
should have been given. The supreme court, in pass- 
ing on the matter, said: ‘‘In order to avoid possible 
confusion hereafter we may say that the request 
should have been given as properly bearing upon the 
principal question, whether or not Mr. Carter was ex- 
ercising that degree of care which prudent men would 
exercise under like circumstances. It necessarily fol- 
lows that if the act wbich he performed was such an 
act as would have been performed by a person of or- 
dinary care and caution under such circumstances, 
then it meets the test of ordinary care. A person is 
not liable for a mistake in judgment actuated by an 
emergency and under excitement, but whether or not 
that be the real explanation is only ascertained by the 
application of the usual test, viz: what would a pru- 
dent man do under similar cireumstances?”’ 

In the case of Bittner vy. Crosstown Street Ry. Co., 
153 N. Y. 76, 46 N. E. Rep. 1044, 60 Am. St. Rep. 588, a 
boy attempted to run across the street in front of a 
motor car going at a high rate of speed, and was run 
over. One of the witnesses testified that the car was 
going from twelve to fifteen miles an hour; that after 
it passed over the boy’s body, it went as much as two 
or three times its length before it was stopped, and 
then the boy was still living and was endeavoring to 
raise himself up from the ground, when the car 
backed down over him, and then was impelled ayzain 
forward and over him a third time. The court said 
that ‘‘there was no negligence in the mere fact of a 
car running at a bigh rate of speed, that it was a 
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question for the jury, in view of all the surrounding 
circumstances whether such rate of speed was excess- 
ive and, therefore, dangerous under the circum- 
stances.”” In discussing the evidence the court said 
that that ‘“‘given to show negligence in the motorman 
was of the very slightest character and barely to be 
relied upon, in view of the other testimony and of the 
probabilities of the situation, we will concede that it 
may have been sufficient to raise a question for the 
jury, and we will proceed to consider the question in 
the case upon which the judges differed at the general 
term. That question arose upon a request made by 
the defendant that the jury should be instructed ‘that 
the defendant is not responsible for the error in judg- 
ment, if there was any, on the part of the motorman 
in the management of the car after it struck the boy.’ 
The trial judge ruled upon the request as follows: ‘I 
have already charged you upon this proposition.’ 
Referring to the portion of his charge to which he 
must have referred it reads as follows: ‘I may say if 
the defendant was entirely free from fault in the first 
instance, or if the boy was guilty of negligence in run- 
ning upon the track in the way he did, and the car had 
passed over him a number of feet beyond him, and 
the boy was injured in the legs, as is claimed by one 
of the plaintiff’s witnesses and was attempting to 
get up from the track, and the motorman was careless 
in the handling of his car by running back upon him 
and then killing him, the question of whether or not 
the boy was guilty of negligence in the first instance 
would be of no importance in the condition of things, 
and the plaintiff could recover, notwithstanding 
the boy was negligent in first going on the track.’ 
The evidence in the case would have warranted the 
jury in finding that the deceased was guilty of con- 
tributory negligence in placing himself directly in 

ront of the passing car and that the motorman was 
not guilty of any negligence in striking him. If they 
should have reached that conclusion and were then 
brought face to face with the subsequent situation, 
after the boy had been knocked down and run over, 
they could only return a verdict for the plaintiff upon 
the basis of some act of negligence then occurring on 
the part of the defendant’s servant, the motorman, by 
which the accident was aggravated. * * * But if 
they believed the motorman was endeavoring, in the 
exercise of his judgment, to prevent injury to the boy, 
there was no carelessness on his part, but merely an 
error of judgment.” 


‘These cases present the situation so clearly that it 


is not necessary to comment upon them. They mark 
very clearly the distinction between an error of judg- 
ment and carelessness. Other instructive cases upon 
this subject are Hall v. Ogden City Street Ry. Co., 13 
Utah, 248, 57 Am. St. Rep. 726; Evers v. Philadelphia 
Traction Company, 176 Pa. St. 376,53 Am. St. Rep. 
674; Duame y. Chieago, etc., Ry. Co., 72 Wis. 573, 7 
Am. St. Rep. 879; Aiken v. Penn. Ry. Co., 180 Pa. 
St. 380,17 Am. St. Rep. 775; Consolidated Traction 
Co. vy. Scott, 58 N. J. L. 682; Donahue y. Kelly, 181 
Pa. ‘St. 93, 59 Am. St. Rep. 682. 





JETSAM AND FLOTSAM. 
Yr HE PERSONAL LIABILITY OF STOCKHOLDERS IN AN 
UNREGISTERED FOREIGN CORPORATION, 

As far as the writer has been able to discover, there 
is no reported case which directly settles the ques- 
tion of the extent to which stockholders of a corpor- 
ation are liable for its debts in a state in which they 
have not complied with the conditions imposed upon 





foreign corporations doing business therein. The 
courts of the various states have passed upon the 
status of the foreign corporation itself, but they have 
left untouched the question above suggested. Their 
attitude towards a delinquent foreign corporation is 
somewhat curious. In some jurisdictions they refuse 
to recognize its contracts at all, while in others they 
hold that the right to enforce them is held in abey- 
ance until the corporation shall have complied with 
the statutes of the state. 

An article in 51 CENTRAL LAW JOURNAL, 104, clas- 
sifies the statutes governing foreign corporations as 
follows: 

1. Those which are prohibitory in form, with a pen- 
alty for their violation. 

2. Those which are prohibitory in form, but with- 
out a penalty for their violation; and 

3. Those which are not prohibitory in form, but 
which provide a penalty for their violation. 

I must confess that in those. states having statutes 
coming within the third class above mentioned, the 
point I raise in this article can have no merit; but 
where statutes of the first or second class govern, the 
result for which I contend must necessarily follow. 
The Pennsylvania Act of Assembly of April 22, 1874, 
P. L. 108,is an admirable example of the statutes 
coming within the first class. For the sake of direct 
example, therefore, let us take the case of a corpora- 
tion organized under the laws of another state, and 
attempting to do business in Pennsylvania, without 
having complied with the provisions of that act. It 
provides as follows: 

Sec. 1. No foreign corporation shall do any bus- 
iness in this commonwealth, until said corporation 
shall have established an office or oflices, and ap- 
pointed an agent or agents for the transaction of its 
business therein. 

Sec. 2. It shall not be lawful for any such corpora- 
tion to do any business in this commonwealth, until it 
shall have filed in the office of the secretary of the 
commonwealth a statement under the seal of said 
corporation, and signed by the president or secretary 
thereof, showing the title and object of said corpora- 
tion, the location of its office or offices, and the name 
or names of its authorized agent or agents therein; 
and the certificate of the secretary of the common- 
wealth, under the seal of the commonwealth, of the 
filing of such statement, shall be preserved for public 
inspection, by each of said agents, in each and every 
of said offices. 

Sec. 3. Any person or persons, agent, officer or em- 
ployee of any such foreign corporation, who shall 
transact any business within this commonwealth for 
any such foreign corporation, without the provisions 
of this act being complied with, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be 
punished by imprisonment not exceeding thirty days, 
and by fine not exceeding one thousand dollars, or 
either, at the discretion of the court trying the same. 

Let us suppose that A, B and C compose the cor- 
poration; that A and B are the real persons carrying 
on the business; and that C is merely a member, hold- 
ing one share of stock, and not participating in any 
way in the active work of the company. We shall as- 
sume that A orders goods from X, in the name of the 
corporation; that the goods are delivered to it, and 
charged to it upon the books of X. When he presents 
his bill, he is told that the company has no assets; 
that the bill cannot be paid; and that, if he choose, 
he may file a petition in bankruptcy, but that such 
action will merely result in useless expense upon his 
part. Surely, this isa most aggravating state of af- 
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fairs. He feels that he is being unfairly treated. He 


. jearns, for the first time, that the corporation has not 


registered in Pennsylvania, and he naturally wants to 
know what is to be done. Certain very able lawyers 
maintain that his only remedy is to enforce the pen- 
alty imposed in the third section of the act, and have 
the offenders arrested and fined; but he wants the 
price of his goods, not revenge. The writer contends, 
that, under this state of affairs, not only A and B, but 
also C, may be held liable for the debt, either as in- 
dividuals or as partners, 

It is well settled that a corporation has no existence, 
as of right, outside of the state that created it. Paul 
y. Virginia, 8 Wall. 168. It is merely a creature of 
that state, and is recognized elsewhere only by com- 
ity. Despite, however, Mr. Chief Justice Marshall’s 
definition, a corporation is not a fictitious entity. It 
is simply an aggregation of individuals, authorized 
by the state to act as one, and having certain specified 
immunities from personal responsibility for the debts 
of the combination. The deeper thinkers among 
writers on corporation law are graduwly approach- 
ing the point where they will agree upon this defini- 
tion; and I venture to prophesy that before many. 
years, it will be accepted as the only true definition of 
acorporation. Itis surely more consistent with the 
actual facts; and it does not depend upon any fiction 
of law for its support. Properly understood and ap- 
plied, it will aid materially in a correct understand- 
ing of corporation law. 

Granting that the decision in Paul v. Virginia be 
still the law, it naturally follows that if the corpora- 
tion attempt to do busine s in a foreign state, with- 
out having first complied with the laws of that state 
regulating foreign corporations, its members cannot 
be doing business as a corporation. This deduction 
is made clearer if we consider it in the light of the 
definition given above. ‘The stockholders are joint 
owners of the business: and therefore, in jurisdic- 
tions whither they cannot bring their corporate im- 
munities, they can only be co-partners, as far as the 
rights of third persons arecone: rned. The privilege 
of acting as a unit, together with the immunities con- 
sequent thereupon, ceases with the authority of the 
sovereignty granting it. The Pennsylvania statute, 
and similar acts in other states, say that no foreign 
corporation shall do business therein, until it shall 
have complied with the specified requirements. The 
business, however, is done—that cannot be denied. 
If the corporation cannot do it, if the stockholders do 
not bring their acquired entity over the state line, 
then their agents doit; and the agents do it, not for 
themselves alone, but for their associates or princi- 
pals, as the case may be. The agents do not hold 
themselves out as being the debtors, but refer to the 
corporation for which they profess to act. They are 
clothed by the stockholders with the power to con- 
tract in the corporate name, which authority makes 
the stockholders liable. In other words, a body of 
men in a certain state are empowered to act as one. 
They come into another state where that unity is not 
recognized unless certain conditions precedent are 
performed. Can any conclusion be logically reached, 
other than that they are liable jointly and severally 
for the debts contracted by or for them in the busi- 
ness in which they are jointly engaged? 

Atthis point, people are liable to ask whether a 
state does not, by comity, recognize the corporations 
of other states, to which I cheerfully give an aflirma- 
tive reply, qualifying that reply, however, by the 
statement that such recognition is given only in the 
absence of prohibitory legislation by the state to which 





such corporations migrate, or in the absence of some 
principle of public policy therein to the contrary. All 
the cases upon this point, from the leading case of 
Bank of Augusta v. Earle, 13 Pet. 519, down to those 
of the present day, recognize this qualification. See 
also Leasure v. Insurance Company, 91 Pa. 491. In 
fact, in the absence of legislation to the contrary, the 
courts will even recognize the limited liability of 
special partners under the laws of foreign countries, 
and will enforce the rights of such partners.- Bar- 
rows Vv. Downs, 9 R. I. 446; King v. Sarria, 69 N.Y. 


4. 

One of the cases upon this point (Demarest vy. 
Flack, 128 N. Y. 205, decided in 1891), is interesting in 
this discussion, because the plaintiff therein tried to 
do the very thing that it is here claimed can be done 
under proper conditions—only the plaintiff therein 
did not have the proper conditions. It appears, from 
the statement of facts, that Flack, together with cer- 
tain other persons, all citizens of the State of New 
York, obtained a charter of incorporation from the 
State of West Virginia, and under that charter pro- 
ceeded to carry on the business of an amusement 
company in New York city. One of the amusements 
was atoboggan slide, down which the plaintiff was 
consumed with an ambition to slide. She therefore 
paid her money, took her position upon the toboggan, 
and started on the trip. Before the journey ended, a 
catastrophe happened, and she was injured. She 
sued the defendants jointly, as a joint stock company, 
and on the trial attempted to prove a partnership lia- 
bility upon their part; alleging that the fact of citizens 
of New York having gone to a foreign state, and hav- 
ing incorporated there for the sole purpose of carry- 
ing on a business in New York, was a fraud against 
the laws and policy ofthe latter state, and, therefore, 
that state could not recognize the defendants as a cor- 
poration, but must consider them as partners. The 
court held, however, that the defendants were legally 
incorporated in West Virginia, and that the mere fact 
of their preferring a charter from that state to one 
from their own, was not an evidence of fraud upon 
the state of New York; and that there being no 
other reason for not recognizing them as a corpora- 
ton, they must be considered as having such priyi- 

eges. 

it appears, therefore, from these cases, that a cor- 
poration is allowed to do business outside of the state 
of ‘ts creation, merely as a matter of grace, and not as 
a matter of right. This principle is clearly stated in 
List v. Commonwealth, 118 Pa. 332, which reaftirmed 
the doctrine of Paul v. Virginia, and recognized the 
fact that corporations are merely “‘creatures of local 
law and have not even an absolute right of recogni- 
tion in other states.” 

The case which most nearly approaches the conten-: 
tion of this thesis is Lascher y. Stimson, 145 Pa. 30, 
decided in 1892. In that case, Lascher had supplied 
goods and performed work for the Sudsena Manu- 
facturing Company, a New Jersey corporation carry- 
ing on business in Pennsylvania, without having 
complied with the requirements of the Act of 1874, 
above quoted. He had charged these itemston his 
books, to the company, and was given in payment two 
notes, signed, ‘“‘Sudsena Manufacturing Co., H. D. 
Stimson, treasurer.” His dealings had all been 
through Stimson; and when the notes fell due and 
were not paid, he chose, for reasons best known to 
himself, toignore the corporation and to sue Stimson; 
and the Supreme Court of Pennsylvania held that 
compliance with the Act of 1874 was a condition pre- 


cédent to the jexistence of the corporation in that 
state, and that Lascher had properly sued Stimson. 
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The writer has heard it contended that Stimson 
was held liable solely because he was the agent of the 
company; but this is absurd on the face of it, for an 
authorized agent, acting on behalf of a disclosed 
principal is never liable upon an ordinary written 
contract not under seal, unless his principal does not 
exist or cannotcontract. The Sudsena Manufactur- 
ing Company did exist in New Jersey and could con- 
tract there. It was merely unauthorized to do busi- 
ness in Pennsylvania. But taking the case in the lignt 
most favorable to those who fondly, yet foolishly, cling 
to the agency theory, we find nothing in the decision 
which would exclude the contention that the princi 
pals, if sued, would have been held liable. A disclosed 
principal is always liable upon the contracts made in 
his name by his duly authorized agent; and where 
this principal eonsists of a number of stockholders, 
who have neglected to bring with them their shield of 
corporate entity, they are in no better position than 
the corporation would have been hadit registered. It 
would have been liable as principal; so must they. 

Another favorite objection is that the act prescribes 
its own penalty for non-compliance with its provis- 
ions; and that there is no remedy beyond this. Buta 
little careful attention will effectually dispose of this 
error. The penalty is simply the remedy of the com- 
monwealth against those who violate the act. It is 
the price which they must pay to the state for con- 
tempt of her laws. The act expressly states that ‘‘no 
foreign corporation shall do any business 1n this com- 
monwealth” until it shall have complied with the 
statute. thus making an absolute condition precedent: 
and then it goes further, and provides that agents or 
officers presuming to act for such a delinquent cor- 
poration shall be liable to fine and imprisonment. 
There are two distinct provisions, neither of which 
is dependent upon the other. The condition prece- 
dent isexpressed with sufficient clearness, and I do 
not see how it can be successfully evaded. For this 
reason, I maintain that in those jurisdictions having 
prohbibitory statutes without 9 penalty annexed, the 
argument herein stated applies; because the vital 
part of the statute is its prohibitory feature, its 
evident purpose to exclude foreign corporations en- 
tirely until they shall have complied with the condi- 
tions precedent: and also for this reason, I do not 
think that my argument applies in those jurisdictions 
in which the statutes are merely penal and not pro- 
hibitory; because the penalty is merely a punish- 
ment and there is no expressed purpose to exclude 


the corporation. 
If the corporation goes into a foreign state to do 


business, its stockholders are bound, at their peril. to 
see that the laws ofthat state are observed. Incorpor- 
ation, and the immunities stockholders gain thereby, 
are special privileges, hedged about with conditions. 
If the stockholders desire to avail themselves of the 
privileges, they must observe the conditions. This is 
the underlying principle of incorporation, and is sup- 
ported by all the authorities. 

The fact that X, in the supposititious case above 


suggested, gives credit to the company, does not alter 
the liability of the stockholders; because that erdit 
was given under a false impression, created by them, 
that they were a corporation. He deals with men 
whom he believes to be acting in accordance with law. 
There is nothing to put him upon inquiry as to the 
truth or falsity of that belief, and the stockholders 
cannot take advantage of their own wrong or neglect 
to clothe themselves with privileges and immunities, 

which are merely matters of grace and not of right. 
GEORGE ALBERT DROVIN, ‘ 

in American Law Register. 
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A Helena (Montana) subseriber believes our read- 
ers would enjoy the judgment of the court in Jn re 
Carleton, 84 Pac. Rep. 788-791, Advance Pamph- 
let, No. 5, May 28. 

Action for disbarment for unprofessional conduct. 

‘“« * * * The judgment of the court is, in the 
light of the findings and our conclusions above, that 
Mr. ————, now a member of the bar of this court, 
be suspended as attorney and counselor for a period 
of three months from this date. At the expiration of 
this time said-——--—— may resume the practice of law 
as heretofore.” 


During a recent session, in one of the counties of 
Tennessee, of the quarterly county court, the ques- 
tion of an appropriation of public funds was under a 
heated debate. One of the justices of the peace, 
whose good faith had been attacked, rose in his place 
and explained himself as follows: 

“Mr. Chairman: Iam an honest man. I love my 
country. My constituents have my daily care. Lin- 
tend to vote on this proposition in accordance with 
my conscience ond the best interest» of the people of 
my country. Tothis end, Mr. Chairman, I am at- 
tempting to reach, in my own mind, that happy 
medium between right and wrong.”’ 
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1. ACCIDENT INSURANCE—Estoppel to Deny Liability. 
—The action of an insurer in an employers’ liability pol- 
icy in taking the exclusive charge of the defense in an 
action for personal injury against the assured, and con- 
ducting the suit to judgment, held to estop it from there- 
after denying liability on its policy on the ground that 
the case was not within its terms.—Employers’ Liability 
Assur. Corp. v. Chicago & B. M. Coal & Coke Co., U.'S. C. 
©. of App., Seventh Circuit, 141 Fed. Rep 962. 

2. ADVERSE POSSESSION—Character of Entry.—An en- 
try on premises by one under a contract is not hostile to 
the owners of the fee, whether the contract is binding 
onthem or not.—Lee v. Livingston, Mich , 106 N. W. 
Rep. 718. 

3. ADVERSE POssEssi{oN—Color of Title. — Testimony 
that one bought land held admissible to show claim of 
ownership, an ingredient of adverse possession, the title 
by which he claimed.—Anniston City Land Co. v. Ed- 
mondson, Ala.,40So0 Rep. 505. 

4. ANIMALS—Knowledge of Dangerous Propensities.— 
The presumption that one keeping an animal with 
knowledge of its dangerous propensities is liable for in- 
juries caused by it can be rebutted only by proof that 
the injured party wantonly excited him or unnecessar- 
ily put himself in the animal’s way.—Hunter v. Metro- 
politan Express Co ,98 N. Y. Supp. 284. 

5. APPE* LAND ERROR—A bandonment.—W here plaint- 
iff, after having perfected a suspensive appeal, aban- 
doned the appeal, and subsequently on motion obtained 
a devolutive appeal, held, that a motion to dismiss as 
made too late was well grounded.—Hymel vy. Illinois 
Cent. R. Co., La.,40 So Rep. 525. 

6. APPEAL AND ERROR— Bill of Exceptions. — Alleged 
improper argument of counsel cannot be reviewed on 
appeal where it is not preserved in any Dill of excep- 
tions.—George T. Stagg Co. v. Brightwell, Ky.,92 S. W. 
Rep. 8. 

7. APPEAL AND ERROR-—Brief or Argument. — Where 
on appeal theres a printed abstract, but no brief or ar- 
gument for either party, the appeal will be dismissed.— 
Honaker v. Fitzgerald, Iowa, 106 N. W. Rep. €49. 

S. APPEAL AND ERROR—Effect of Incompetent Evi- 
dence.—Where incompetent evidence was withdrawn 
from the jury, the verdict will not be set aside on appeal 
on account of error in admitting it in the first instance.— 
Scharff v. Southern Illinois Const. Co., Mo., 92 S. W. Rep. 
126. 

9. APPEAL AND ERROR—Entry of Judgment.—A judg- 
ment may be appealed from, although the journal entry 
has not been signed by the judge, as the statute requir- 
ing the signing of the record by the judge is merely di- 
rectory.—Jn re Jones’ Estate, lowa, 106 N. W. Rep. 610. 

10. APPEAL AND ERROR—Review.—The supreme court 
on appeal from a judgment rendered on an ez parte ap- 
plication will not decide a question which after litigation 
has already been brought before it and is pending on 
appeal.—Succession of Henry, La., 40 So. Rep. 635. 

11. ARBITRATION AND AWARD—Vacation of Award.— 
Where a submission agreement was so defective that the 
court had no power to order judgment on the award, it 
had no power to vacate the award.—Electric Steel Ele- 
vator Co. v. John Kam Malting Co., 98 N. Y. Supp. 604. 

12. ATTORNEY AND CLIENT—Lien for Services.—Where 
attorneys had a lien on an annuity to an amount equal to 
10 per cent of the annual payments, and both the annu- 


. itant and the trust company obligated to pay the annu- 


ity repudiated the agreement, the attorneys’ remedy 
was by suit to enforce their lien.—Ransom v. Cutting, 98 
N. Y. Supp. 282. 





13. BANKRUPTCY—Mode of Review by Circuit Court of 
Appeals.—An order, made by a district court in bank- 
ruptcy, confirming or setting aside an order by a referee 
requiring a bankrupt to turn over property is not re- 
viewable by the circuit court of appeals on a petition for 
revision in matter of Jaw, since it involves questions of 
fact.—Ellis v. Krulewitch, U.S.C. C. of App., Eighth Cir- 
cuit, 141 Fed. Rep. 954. 


14. BILLS AND NOTES—Accommodation Indorsement.— 
The fact that the maker of a note procures its discount 
for his own benefit is notice to the discounter that an in- 
dorsement is not in the usual course of business, but for 
the maker’s accommodation.—First Nat. Bank v. Grid- 
ley, 98 N. Y. Supp. 445. 

15. BILLS AND NOTES—Liability of Indorser.—A na- 
tional bank is not liable to the indorsee of a note on an 
indorsement made without consideration and merely as 
a means Of transferring the legal title to such indorsee, 
who was the equitable owner.—First Nat. Bank v. An- 
derson, U.S.C. C. of App., Eighth Circuit, 141 Fed. Rep. 
926. 

16. BILLS AND NOTES—Pleading.—Where, in an action 
ona note, the petition alleged that it was given in con- 
sideration of certain shares of stock, and such fact was 
recited in the note, plaintiff could not prove facts show- 
ing another consideration.—Ditto v. Slaughter, Ky., 92 S. 
W. Rep 2. 

17. BILLS AND NOTES—Provision for Attorneys’ Fees.— 
A provision in a note for an attorney’s fee, not stating 
the amount, means a reasonable attorney’s fee. — Gates 
y. Morton Hardware Co., Ala., 40 So. Rep. 509. 


18. BILLS OF LADING—Wrongful Delivery of Goods.— 
Where a bill of lading wassent to a bank as security for 
an attached draft, a delivery of the goods by the carrier 
to another than the bank was a conversion, entitling the 
bank to maintain trover against the carrier or detinue 
against the party to whom the wrongful delivery was 
made.—Tishomingo Sav. Inst. v. Johnson, Nesbitt & 
Co., Ala., 40 So. Rep. 503. 


19. BROKERS—Dealings in Stock.— Where a cotton 
broker was instructed to “‘hedge when margin about ex- 
haused,”’ the instructions covered any margin in the 
hands of the brokers at any time before the close of the 
trades.—Winston v. F. A. Longshore & Co , La., 40 So. 
Rep. 517. 


20. BROKERS—Recovery of Deposit by Principal.—Cli- 
ent depositing sum with brokers as margin for purchase 
and sale of securities held entitled to recover deposit 
with interest, where no purchases or sales were ever 
made.—Haight v. Haight & Freese Co., 98 N. Y. Supp. 471. 


21. BUILDING AND LOAN ASSOCIATIONS— What Law 
Governs.—Where a loan made by a building association 
was not on competitive bidding, as required by its art- 
icles, and payments more than the legal rate of interest 
were charged thereon, it was usurious.—Cobe v. Sum- 
mers, Mich., 106 N. W. Rep. 707. 


22 CANCELLATION OF INSTRUMENTS — Fraud. — Relief 
sought by a corporation against a promoter held chiefly 
the cancellation of a contract fraudulent as against it,. 
and equity had jurisdiction.—Fred Macey Co. v. Macey 
Mich., 106 N. W. Rep. 722. y 

23. CARRIERS—Act to Regulate Commerce.—The act to 
regulate commerce was not designed to prevent compe- 
tition between different roads.—Interstate Commerce 
Commission vy. Chicago Great Western Ry. Co., U. S. C. 
C., N. D. Ill., 141 Fed. Rep. 1003. ; 

24. CARRIERS—Competition.— Where a competition was 
going on between different railroads, and defendant 
railroad company reduced the rates to get its share of 
the traffic, the reduction was not voluntary within the 
meaning of the interstate commerce act.—Interstate 
Commerce Commission v. Chicago, Great Western Ry. 
Co., U.S.C. C., N. D. Ill., 141 Fed. Rep. 1003. 

25. CARRIERS— Damages for Delay in Delivering 
Threshing Machine.—In an action against a carrier for 
delay in delivering threshing machinery, evidence that, 
if the machinery had arrived on time, plaintiffs would 
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have threshed all the grain that was threshed by certain 
others, held inadmissible.—Missouri, K. & T. Ry. Co. of 
Texas v. Sproles & Vines, Tex., 92S. W. Rep. 40. 

26. CARRIERS—Delay in Delivery.—In an action against 
a carrier tor negligent delay in the delivery of goods, 
plaintiff’s measure of damages is the difference between 
the market value of the goods at the time they should 
have been delivered and when they arrived and were 
ready for delivery.—Clark v. American Express Co., 
Iowa, 106 N. W. Rep. 642. 

27. CARRIERS—Injury to Passenger.—The opening only 
two-thirds its width of the door of asubdway car held not 
the proximate cause of the injury to a passenger whose 
finger was crushed by the door being open wide as he 
entered.—Maillefert v. Interborough Rapid Transit Co., 
98 N. Y. Supp. 207. 

28. CARRIERS —Invalidity of Ticket.— Passenger ejected 
upon refusal to pay fare held not entitled to immediate- 
ly board thereon again and complete his journey on pay- 
ment of the fare for the balance of the distance. — Gulf, 
C. & 8. F. Ry. Co. v. Riney, Tex., 92S. W. Rep. 54. 

29. CARRTERS—Punitive Damages.—In an action forin- 
juries to a passenger caused by a ‘kicking switch” held 
proper to submit the question of punitive damages to 
the jury.—Yazoo & M. V. R. Co. v. Roberts, Miss., 40 So. 
Rep. 481. 

30. CHARITIES—Judicial Supervision.—A hospital un- 
der the management of trustees under a will held not 
subject to the supervision of the circuit court, though 
some of the patients received in the hospital were cared 
for at public expense.—Jenkins v. Berry, Ky., 92S. W. 
Rep. 10. 

31. CHATTEL MORTGAGES—Assignment of Debt. —The 
transfer of part of several notes secured by a chattel 
mortgage passes an interest in the mortgage without 
any formal assignment thereof.—Chandless v. Globe 
Storage & Carpet Clearing Co., 98 N. Y. Supp. 511. 

32, CHATTEL MORTGAGES—Payment After Transfer of 
Notes.—An indorsement of notes secured by a chattel 
mortgage held to carry the security, so that payment by 
a purchaser of the property to the mortgagee which did 
not have the sotes did not operate to discharge the 
mortgage.—First Nat. Bank v. Baird, U.S. C. C.of App., 
Eighth Circuit, 141 Fed. Rep. 862. 

33. COMPROMISE AND SETTLEMENT— Burden of Proof. 
—The burden of proof of mutual mistake or fraud by 
which a compromise and settlement was sought to be 
vacated is on the party seeking to avoid the settlement. 
—Johnson v. Berdo, lowa, 106 N. W. Rep. 609. 


34. CONSPIRACY—Indictment.— Indictment for con- 
spiracy to by violence and intimidation hinder persons 
from continuing inthe manufacture of granite held to 
charge a conspiracy to do an act anlawful at common 
law.—State v. Duncan, Vt., 63 Atl. Rep. 225. 

35. CONSPIRACY—Joint Defendants. — Where several 
defendants are sued as conspirators in the commission 
of a tort which would be actionable if committed by one 
alone, a judgment against one or more may be sustained 
without proof of a conspiracy among all. — Harvey v. 
Harvey, Neb., 106 N. W. Rep. 660. 

36. CONSTITUTIONAL LAW—Direction of Judgment.— 
Const., art. 4, § 10, and art. 14,§ 3, held to authorize the 
general assembly to adopt a law empowering the appel- 
ate court to direct a judgment.—Gunn y. Union R. Co., 
R. 1., 63 Atl. Rep. 239. 

37. CONSTITUTIONAL LAW — Judicial Powers. — The 
court has power to review a rule of a municipal civil 
service commission setting up requirements for exami- 
nation for promotion in the civil service and to declare 
the rule invalid if itis unreasonable and improper.—Jn 
re Ricketts, 98 N. Y. Supp. 502. 

38. CONSTITUTIONAL LAW — Municipal Ordinances.— 
That an ordinance providing for the fining of cattle 
owners who permit their cattle to run at large inthe 
city, and for sale of the impounded cattle for payment 
of costs and expense does not provide for an appeal by 
the owner is no objection to its validity.—City of Pa- 
ducah v. Ragsdale, Ky.,92 S. W. Rep. 13. 





39. CONSTITUTIONAL Law—Retrospective Legislation. 
—Act Sept. 20, 1903, Acts 1903, p. 273, authorizing the issu- 
ance of execution on judgments cr decrees within 10 
years from the registration thereof, held not invalid as 
retrospective legislation.—Jefferson County Sav. Bank 
v. Miller, Ala., 40 So. Rep. 513. 

40. CONSTITUTIONAL LAW—Right to Remedy for Inju- 
ries.—Section 30 of the charter of the city of Middletown 
(Laws 1902, p. 1367), requiring notice of condition of side- 
walk or street as condition precedent to action for inju- 
ries, held invalid as depriving person injured of right to 
legal remedy.—McMullen v. City of Middletown, 98 N. Y. 
Supp. 145. . 

41. CONTRACTS—Action for Breach. — Where defend- 
ants contracted with plaintiff to secure the control of a 
certain insurance company and to have plaintiff chosen 
as Secretary and local manager, and thereafter contract- 
ed with another party to secure the same positions for 
him, plaintiff has a_cause of action.—Lloyd v. Dickson, 
La., 40So. Rep. 542. 

42. ConTRacTs—Concurrent Conditions.—Vendee’s ob- 
ligation to pay the balance of the price and the vendor’s 
obligation to convey a clear title held concurrent condi- 
tions, requiring the vendee totender the price before he 
could sue for breach of contract.—Davis v. Barada-Ghio 
Real Estate Co., Mo., 92S. W. Rep. 113. 

43. CONTRACTS—Merger of Prior Agreements.—In the 
absence of allegation of fraud or mistake, a lease is pre- 
sumed to express the deliberate contract of the parties, 
although it differs in terms from a prior contract pursu- 
ant to which it was executed.—Grand Trunk W. Ry. Co. 
v. Chicago & E. 1. R.Co., U.S. C. ©. of App., Seventh 
Circuit, 141 Fed. Rep. 785. 

44. CONTRACTS—Religious Societies.—A contractor for 
the mason work of a church held not entitled to abandon 
his contract because of the church corporation’s refusal 
to pay him for extra work.—Condon vy. Church of St. Au- 
gustine, 98 N. Y. Supp. 253. 

45. CORPORATIONS—Promoters.—Promoters of a cor- 
poration occupy a fiduciary relation to the corporation, 
and its stockholders, and will not be permitted to take a 
secret advantage of the stockholders.—Fred Macey Co. 
v. Macey, Mich., 106 N. W. Rep. 722. 


46. Costs—Witness Fees.—A party objecting to wit- 
ness’ fees taxed as costs held bound to show that the 
witnesses objected to were subpcwnaed and in attendance 
to testify to the same fact testified to by two other wit- 
nesses.—J. B. Wallis & Co. v. Wailace, Tex., 92S. W. 
Rep. 43. . 

47. CouRTS—Law of Case.- Where different applica- 
tions are passed upon in one judgnient, and a litigant, 
feeling aggrieved by a denial of one, has a remedy by ap- 
peal or by answer to the appealtaken by the opposing 
litigant, he cannot renew the application so denied, ig- 
noring the appeal.—Succession of Henry, La., 40 So. 
Rep. 635. 

48. COVENANTS—Use of Real Property.—A six-story 
elevator apartment house of brick and limestone held 
not a “tenement house” within a restrictive covenant 
prohibiting the erection of a tenement house on the 
property.—Marx v. Brogan, 98 N. Y. Supp. 88. 

49. CRIMINAL LAW—Declarations of Co-Defendants — 
On the trial of defendants, jointly indicted with others, 
statements or declarations made by such others are ad- 
missible, if so connected with the acts and transactions 
charged as tobe a part of the res geste.—Sprinkle v. 
United States, U. S. C. C. of App., Fourth Circuit, 141 
Fed. Rep. Sil. 

50. CRIMINAL LAW — Stipulations as to Evidence. — 
Where there are exceptions on appeal from aconviction 
and execution for violation of the local option law show- 
ing that defendantagreedthatthelaw was in force inthe 
county in which the offense was alleged to have been 


committed, the failure to prove the fact on the trial was . 


immaterial.—Hestand v. Commonwealth, Ky., 92 S. W. 
Rep. 12. 
51. CRIMINAL TRIAL—Argument of District Attorney.— 
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Where in his argument to the jury the district attorney 
makes remarks liable to prejudice the accused, predi- 
cated on the assumption of the fact as to which no testi- 
mony was offered, and the judge overrules defendant’s 
objection, the conviction will be set aside.—State v. Wil- 
liams, La., 40So. Rep. 531. 

52. CRIMINAL TRIAL—Homicide.—On a trial for homi- 
cide, it was not error to sustain an objection to a ques- 
tion asked a state’s witness on cross-examination, if the 
justice holding the inquest over decedent did not tell 
witness that he was the one in trouble.—Coker y. State, 
Ala., 40 So. Rep. 516. 

53. CRIMINAL TRIAL—Outcry of Bystander.—That some 
one cried out to the jury ,“Hang him,” as they were pass- 


ing in the street, held not ground for a new trial.—State. 
v. High, La., 40 So. Rep. 538. 
54. CRIMINAL TRIAL — Prosecuting Attorney. — After 


trial commenced, leave to the district attorney to absent 
himself and for the conducting of the prosecution by an 
assistant pr Secuting officer was properly granted, un- 
der Acts 1886, p. 113, No. 74.—State v. Cato, La., 40 So. 
Rep. 633. 

55. DAMAGES—Speculative.—In an action to recover 
damages against a railroad company for permitting the. 
escape of oil from its tanks onto lots, damages that are 

too speculative will not ‘be allowed, but such only as are 
not uncertain.—Currie v. Kansas City Southern Ry. Co., 
La., 40 So. Rep. 542. 

56. DESCENT AND DISTRIBUTION—Cousins of Different 
Degrees.—Second and third cousins are entitled to share 
with first cousins,receiving the shares which their re- 
spective parents would have received, if livi ing, per 
ape aes Fleming, 98 N. Y. Supp. 306. 

57. DESCENT AND DISTRIBUTION—Ejectiment.—Defend- 
ant inejectment held entitled to show the legal title in 
another so as to require plaintiff to show title by ad- 
verse possession —Anniston City Land Co.v. Edmond- 
son, Ala., 40 So. Rep. 505. 

58. DISCOVERY—Examination of Parties Before Trial. 
—In a proceeding for discovery to enable the applicant 
to file a complaint, it was error for the court to require 
the witness’ answers to be in writing, verified before a 
notary public, and filed with the clerk of the court.—IJn 
re Sands, 98 N. Y. Supp. 459. 

59. DISMISSAL AND NONSUIT—Setting Aside Dismissal. 
—Where neither the plaintiff nor his attorney are in at- 
tendance when the case is reached for trial, a judgment 
of dismissal should not be set aside in the absence of a 
showing of due diligence.— Poggensee v. Feddien, Neb., 
106N. W. Rep. 654. 

60. DivoRCE—Alimony Pendente Lite.—Where a wife 
obtained a judgment awarding her alimony, in a subse- 
quent action by her against the husband for an absolute 
divorce she might be allowed a counsel fee.—Schmalholz 
v. Schmalholz, 98 N. \. Supp. 510. 

61. DIVORCE —Trial.—Where the object of a suit is to 
obtain a final decree of divorce, either party can require 
the case to be set down on the ordinary docket and tried 
in the ordinary way.—Donato Vv. Frillot, La., 40 So. Rep. 
634. 

62. ELECTRICITY — Care Required. — An electric light 
company inaintaining wires charged with a voltage so 
high as to be deadly is required to exercise a high degree 
of care to protect persons using the current for domes- 
tic lighting.—Morbard v. Richmond Light & R. Co., 98 
N. Y. Supp. 124. 

68, EMINENT DOMAIN—Constructing Railroad Through 
Alley.—A railroad in constructing its road through an 
alley which has not been legally vacated is a trespasser, 
and liable in damages to the owners of property abutting 
on the alley.—Mitchell v. St. Louis, I. M. & 8. Ry. Co., 
Mo., 92 S. W. Rep. 111. 

64. Equity —Absence of Necessary Parties.—A defend- 
ant cannot be required to litigate questions which di- 
rectly involve issues with third parties not before the 
court, and which cannot be adjudicated in their absence. 
—Grand Trunk W. Ry. Co. v. Chicago & E. I. R. Co., U. 
8.C. C. of App., Seventh Circuit, 141 Fed. Rep. 785. 





65. Equiry—Laches.—A suit bya corporation against 
a promoter for the cancellation of a contract fraudulent 
as against the corporation held not barred by laches.— 
Fred Macey Co. v. Macey, Mich., 106 N. W. Rep. 722. 

66. Equiry—Parties to Action for Relief.—Persons in- 
duced by means of identical false representations, made 
separately to them, to purchase corporate stock, may 
unite in a bill, where each seeks the identical relief.— 
Hamilton v. American Hulled Bean Co., Mich., 106 N. W. 
Rep. 731. 

67. Equity—Proof of Title-—Where plaintiff had an 
inchoate title to land in suit, but which was imperfect 
because of the invalidity of a sheriff’s deed, it was not 
error to permit the bringing forward by supplemental 
bill of a curative deed executed pending thie suit.—Reeve 
v. North Carolina Land & Timber Co., U. 8.C. C.of App., 
Sixth Circuit, 141 Fed. Rep. 871. 

68. EVIDENCE—Conclusions of Witnesses.—On an issue 
as to the source from which testatrix derived her prop- 
erty, it was error to permit a witness to testify as to who 
was to take under the will of testatrix’ deceased hus- 
band.—ZJn re Jones’ Estate, Iowa, 106 N. W. Rep. 610. 

69. EVIDENCE—Ejectment.—Declarations ofa patentee 
of land while on, but notin possession of land, that he 
had sold it to a third person, held not admissible in favor 
of one claiming under such third person.—Anniston 
City Land Co. v. Edmondson, Ala., 40 So. Rep. 505. 

70. EVIDENCE—Mental Capacity.—On an issue of testa- 
mentary capacity, exclusion of a question addressed to 
testatrix’s agext as to whether testratrix’s acts which 
the agent remembered and testified to impressed bim as 
rational or irrational held error.—Jn re Brower’s Will, 
98 N. Y. Supp. 438. 

71. EVIDENCE—Nonexpert Witnesses.—The opinions of 
nonrexpert witnesses on the question of the insanity of 
one charged with a crime are entitled to little regard, 
unless supported by reasons founded on facts.—Reea v. 
State, Neb., 106 N. W. Rep. 649. 

72, EVIDENCE—Parol to Vary Terms of Written Policy. 
—The theory that proof of prior and contemporaneous 
negotiations and representations, though not admissible 
to vary the terms of a written contract, may be received 
to raise an estoppel in pais, isa mere evasion of the rale. 
—Connecticut Fire Ins. Co. v. Buchanan, U. S.C. U. of 
App., Eighth Circuit, 141 Fed. Rep. 877. 

73. EVIDENCE—Sale at Auction.—Where property is 
sold at public auction on usual terms, it is presumable 
that the price secured represents the value of the articles 
sold.—Wieters v. Hact, N. J., 63 Atl. Rep. 241. 

74. EXECUTION—Rights of Assignee of Judgment.—The 
assignment of ajudgment held not to confer on the as- 
signee the right to compela redemption of personal 
property of the judgment debtor sold under execution. 
—Sloss v. Steiner Bros., Ala., 40 So. Rep. 511. 

75. EXECUTION—Validity of Sale.—That one assumed 
to be an officer and made a levy and return under 
anexecution directed only to a lawful officer is suffi- 
cient, on collateral attack, to raise a presumption that he 
was such officer, although the fact 1s not stated in his 
return.—Reeve v. North Carolina Land & Timber Co., U. 
S.C. C. of App., Sixth Circuit, 141 Fed. Rep. 821. 

76. EXECUTORS AND ADMINISTRATORS—Appointment, 
—The action of the trial court in selecting one of two op- 
posing nephews of deceased as administrator of the 
succession will not be reversed where the evidence 
shows his fitness and that he was the relative to whom 
deceased was most closely attached. — Succession of 
Theriot, La., 40 So. Rep. 519. 

77. EXECUTORS AND ADMINISTRATORS-- Ground for Re- 
moval.—That two of three executors refused to transact 
business pertaining to the estate in the presence of the 
personal attorney of the third held not ground for their 
removal; it not appearing that the estate was injured 
thereby.—Jn re Waterman’s Estate, $8N. Y. Supp. 583. 

78. FRAUDS, STATUTE OF—Partuership for Dealing in 
Land.—When a parol contract for the formation ofa 
partnership to deal in land is fully performed by a sale 
of the land, an action may be maintained against the 
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the partner who held title for an accounting.—Norton v 
Brink, Neb., 106 N. W. Rep. 668. 

79. FRAUDULENT CONVEYANCES—Grantee’s Intent.— 
Where a grantor conveys property with intent to de- 
fraud his creditors, itis presumed that the intent was 
shared by the grantee, and the burden is on him to show 
that he was not only a purchaser for value and in good 
faith, but that he had no knowledge of facts which 
would put him on inquiry.—Lawrence Bros. v. Heylman 
98 N. Y. Supp. 121. 

80. FRAUDULENT CONVEYANCES - Rights of Subsequent 
Creditors.—A voluntary conveyance froim a brother toa 
sister is not fraudulent as to a subsequent creditor of the 
grantor unless actual fraud is shown.—Hunt v. Nance, 
Ky., 92 8. W. Rep. 6. 

81. GARNISHMENT—Knowledge of Garnishee.—The gar- 
nishment of funds in the hands of a garnishee for a cer- 
tain amount does not authorize him to withhold from 
the defendant a greater amount, though he knows that 
the judgment was for a greater sum than the amount 
named.—Murphy v. Whitesides, Ky., 92 S. W. Rep. 5. 

82. GirTs—Undue Influence.—That the distribution of 
his property, made by a decedent befofe his death, 
was not equal between all his children, raised no pre- 
sumption of undue influence, though he was living with 
the most favored child.—Meyer v. Arends, Wis., 106 N. 
W. Rep. 675. 

83. GUARANTY—Construction.—A guaranty of the pay- 
ment of all moneys to become due from a merchant for 
merchandise did not extend to the liability of a firm com- 
posed of the merchant and one whom he subsequently 
took into partnership with him.—Coan vy. Partridge, 98 
N. Y. Supp. 570. 

84. HABEAS CoRPUS—Nature of Restraint.—One under 
arrest, but at large on bail, is entitled to a writ of habeas 
corpus the same as if the arrest was accompanied by 
actual imprisonment.—Mackenzie v. Barrett, U. 8.C.C. 
of App., Seventh Circuit, 141 Fed. Rep. 964. 

85. HOMESTEAD—Exemptions. — Where the vendor’s 
claim affects only one undivided half of the homestead, 
and it is sold for more than $2,000, the homestead exemp- 
tion may be claimed to the extent that the property is 
not affected by the vendor’s lien.—Iberia Cypress Co. v. 
Christen, La., 40 So. Rep. 529. 

86. HOMESTEAD—Indivisible Homestead. — Where a 
homestead estate is decreed by the county court na 
homestead which exceeds $5,000 in value and is indivis- 
ible, the decree should show the amount of the excess 
and that the homestead is indivisible. —Calmer v. 
Calmer, N. Dak., 106 N. W. Rep. 684. 

87. HoMICIDE—Evidence.—Where accused, in a mur- 
der trial, pleading self defense, adduced evidence that 
deceased had been in several shootings, accused opened 
the door for evidence in rebuttal as to the character of 
the deceased for peace and quiet.—State v. Lejeune, La., 
40 So. Rep. 632. 

83. HOMICIDE—Great Passion as Constituting Insan- 
ity.—Great passion brought on without provocation is 
not such inSanity as constitutes a defense for a homicide. 
—Dow vy. State, Ark., 92S. W. Rep. 28. 

8¥. HOMICIDE—Indictment.—Under u statute providing 
that, if any person lying in wait shall shoot another with 
intent to commit murder, he shall be punished by death, 
it is not necessary in the indictment to charge that the 
act was done with malice aforethought. — State v. High, 
La., 40 So. Rep. 538. 

90. HOSPITALS—Capacity to Take as Legatee.—Bequest 
to corporation for benefit and use of the Blessed Virgin 
Mary Purgatorial Fund of a hospital, no such fund being 
in existence, held invalid.—Johnston vy. Sisters of the 
Poor of St. Francis, 98 N. Y. Supp. 525. 

91. HOspIraLs—Performance of Governmental Func- 
tions.—A hospital held not liable for the negligence of 
its ambulance driver while responding to a call from the 
police department of a city.—Noble v. Hahnemann Hos- 
pital of Rochester, 98 N. Y. Supp. 605. 

92. HUSBAND AND WIFE—Implied Trusts.—Where a 
husband buys property and has title placed in name of 





wife held presumed that it was intended as provision for 
her.—Siling v. Hendrickson, Mo., 928. W. Rep. 105. 

93. HUSBAND AND WIFE—Right of Wife to Sue.—A 
married woman may sue for wages for personal labor 
performed for others than her own family. — Lodge y, 
Fraim, Dela., 63 Atl. Rep, 233 

94. HUSBAND AND W!FE--Trusts.—Husband, who took 
title in his own name to property acquired by exchange 
of property of wife, held a trustee for the benefit of her 
and her heirs.—Siling v. Hendrickson, Mo., 92 8S. W. Rep. 
105. 

95. INJUNCTION — Enforcement of Criminal Law.— 
Equity cannot enjoin police officers from maintaining a 
surveillance over plaintiff's property in which it was 
believed a poolroom was being conducted in violation 
of Pen. Code, § 351.—Stevens v. McAdoo, 98 N. Y. Supp. 
553. 

96. INTERNAL REVENUE—Defrauding United States of 
Taxes on Liquors.—On the trial of defendants, charged 
with a violation of the internal revenue laws, the instruc 
tions, rules, and regulations prescribed by the commis- 
sioner of internal revenue, as authorized by statute, are 
properly admissible in evidence where pertinent to the 
issues.—Sprinkle v. United States, U. S. C. C. of App., 
Fourth Circuit, 141 Fed. Rep. 811. 

97. INTOXICATING LIQUOkS—License Tax.— In ascer- 
taining the amount of license taxes due by a social club 
selling intoxicating liquor to its members, the sales of 
other articles at the bar should not be added to the gross 
sales of liquors.—State v. New Orleans Chess, Checkers 
& Whist Club, Ua., 40 So. Rep. 526. 

98. JUDGMENT—Duration of Lien.—An award made by 
acity for thetaxing of 4 judgment debtor’s real estate 
for a public use, is personal property, and the 10 years’ 
limitation as to liens on real estate has no application.— 
Fawcett v. City of New York, 98 N. Y. Supp. 286. 

99. JUDGMENT—Failure of Evidence.—Where failure 
to offer necessary evidence to establish a demand was 
merely the result of misapprehension, the judgment 
should be one of nonsuit.—Succession of Gragard, La., 
40 So. Rep. 543. 

100. LANDLORD AND TENANT—Ejectment.—A landlord 
cannot institute ejectment against his tenant before the 
end of the term or before the tenant has violated the 
lease.—Jackson Brewing Co. v. Wagner, La., 49 So. Rep. 
528. 

101. LANDLORD AND TENANT—Right to Renew Lease.— 
The right of a tenant to renew a lease, given by its terms, 
where notice of an election to renew was given to the 
lessor and not withdrawn, cannot be affected by the fact 
that after the landlord refused to renew the tenant 
looked for other premises with a view to surrendering 
those occupied, if it should be thought advisable.—Holt 
v. Nixon, U.S.C. C. of App., Seventh Circuit, 141 Fed. 
Rep. 952. 

102. LIBEL AND SLANDER — Corporations. — Language 
used concerning a corporation which is defamatory in 
itself, directly affects its credit, and necessarily occa- 
sions pecuniary injury, is libelous per se. — Reporters’ 
Ass’n of America vy. Sun Printing & Publishing Co., 98 N. 
Y. Supp. 294. 

103. LIBEL AND SLANDER—Newspaper Publications.— 
A newspaper dispatch stating that plaintiff's brother 
had arrived in San Francisco from New York and stated 
in court thathe would see that plaintiff returned to New 
York, whereupon the judge ordered plaintiff released, 
held not libelous per se,—Rees v. New York Herald Co., 
98 N. Y. Supp. 548. 

104. LICENSES—Liability of Social Club.—Where a social 
club has for five successive years paid a license liquor 
tax based on sworn returns, no action will l:e to recover 
additional taxes for the same year.—State v. New Or- 
leans Chess, Checkers & Whist Club, La., 40So0. Rep, 526. 

105. Lire EsTaTES—Injury to Remainderman.—A life 
tenant cannot, bya conveyance of growing timber on 
the property, impair the remainder, nor can she com- 
mit or authorize commission of waste.—C. W. Zimmer- 
man Mfg. Co. v. Wilson, Ala., 40 So. Rep. 515. 
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106. LIFE INSURANCE—Insurable Interest.—A life policy 
void at its inception for lack of insurable interest is not 
valid by a clause declaring it incontestible after one 
year—Bromley’s Admr. v.Washington Life Ins. Co., Ky., 
92 S. W. Rep. 17. 

107. LIFE INSURANCE—Payment of Premium —Where 
a policy of life insurance is not to take effect unless the 
first premium is paid, such premium is not past due be- 
cause not paid on day on which the policy bears date.— 
Kennedy v. Metropolitan Life Ins. Co., La., 40 So. Rep. 
533. 

108. LIFE INSURANCE—Right of Policy Holderto Share 
in Surplus.—A holder of a life policy held not entitled as 
a matter of right to his equitable share of the surplus 
over the legal reserve provided for by Insurance Law, 
Laws 1892, p. 1968, ch. 690, §§ 84, 86.—Buford v. Equitable 
Life Assur. Soc., 98 N. Y Supp. 152. ; 

109. LIMITATION OF AcTIONS—Interrupting Running 
of Statute.—Prescription running in favor of certain seiz- 
ing creditors held not to have been interrupted by a rule 
obtained by a third opponent, or by an agreement made 
under the rule.—Succession of Marchand, La., 40 So. Rep. 
637. 

110. MARITIME LIENS—State Statutes.—The fact thata 
vessel subject to statutory liens for work and materials 
furnished for her construction has been enrolled and 
has become engaged in interstate commerce does not de- 
prive a state court of jurisdiction to decree an enforce- 
mentof such liens.—The Winnebago, U. 8. C. C. of App., 
Sixth Circuit, 141 Fed. Rep. 945. 

111. MARRIAGE—Competency of Parties.—A marriage 
between parties of statutory age, neither of whom is 
disqualified by statute, cannot be deemed incestuous, 
either in the administration of the civilor criminal law. 
—Weisberg v. Weisberg, 98 N. Y. Supp. 260. 

112. MASTER AND SERVANT— Accounting in Suit for 
Wrongful Discharge. — Where an employee sues for 
wrongful termination of contract of employment, he 
must account for salary and profits received in other 
employment covering the time in question. — Kansas 
Union Life Ins. Co. v. Burman, U.S. C.C.of App., Eigitth 
Circuit, 141 Fed. Rep. 835. - 

118, MASTER AND SERVANT—Assumed Risk.—In an ac- 
tion under the employer’s liabilitw act forthe death of a 
brakeman while coupling a defective car, the question 
whether decedent assumed the risk is for the jury.— 
Freemont v. Boston & M. R. R. Co., 98 N. Y. Supp. 179. 

114. MASTER AND SERVANT—Assumed Risk.—Where the 
danger to a brakeman was so imminent that no person 
of ordinary prudence would have assumed the risk, the 
brakeman is guilty of contributory negligence.—Chicago 
Great Western Ry. Co. v. Crotty, U. S. C. C. of App., 
Eighth Circuit, 141 Fed. Rep. 913. 

115. MASTER AND SERVANT—Contract of Employment. 
—Where there is a hiring for one year, and the servant 
continues in the employment after the expiration of the 
year withthe consent of the master, this effects a hir- 
ing for another year.—Treflinger v. M. Groh’s Sons, 98 
N.Y. Supp. 291. 

116, MASTER AND SERVANT—Contributory Negligence. 
—Where a servant knows the danger of the act which 
he undertakes, he assumes the risk, or becomes charge- 
able with contributory negligence, as the case may be, 
though he undertakes it under the direction of his su- 
perior.—Chicago Great Western Ry. Co. v. Crotty, U. S. 
C. C. of App., Eighth Circuit, 141 Fed. Rep. 913. 

117. MASTER AND SERVANT—Defective Scaffolding.—A 
master held not liable to an employee engaged in using 
a wheelbarrow, though it is so constructed as to be top- 
heavy when loaded, and tips over and injures him.— 
Cunningham v. Peirce, 98 N. Y. Supp. 60. 

118. MASTER AND SERVANT—Existence of Relation.—The 
relation of master and servant exists between a chauffeur 
and his employer, and rules of law applicable to that 
relation apply. Hannigan v. Wright, Dela. ,63 Atl. Rep. 
234. 

119. MASTER AND SERVANT—Independent Contractor. 
—Where roof of shed over sidewalk fell after completion, 





principle of delegating work to independent contractor 
held not to apply. —Scheller vy. Silbermintz, 98 N.Y. Supp. 
230. 

120. MASTER AND SERVANT — Liability for Injury to 
Third Person.—A master held liable for injury toa third 
person by his servant if, as warranted by the evidence, 
it was done in the act of his employment, in using 
greater force than necessary in ejecting such person, a 
trespasser.—Dealy v. Coble, 98 N. Y. Supp. 452. 

121. MASTER AND SERVANT—Term of Employment.—A 
hiring at so much a year, no time being specified, is a 
hiring at will.—Summers v. Phenix Ins. Co., 98 N. Y. 
Supp. 226. 

122. MASTER AND SERVANT-Torts of Servant.—Hus- 
band acting as manager fqr wife held liable with her only 
for actual misfeasance or tort, not for mere neglect.— 
Scheller v. Silbermintz, 98 N. Y. Supp. 230. 

123. MORTGAGES—Foreclosure Sale.—A purchaser at a 
trustee’s sale under a junior incumbrance held entitled 
to purchase at the trustee’s sale under the senior incumb- 
rance, without giving actual notice to the claimants un- . 
der the middle incumbrance.—Searles y. Kelley, Sim- 
mons & Co., Miss. , 40 Sc. Rep . 484. 

124. MORTGAGES—Validity in Hands of Assignee.—A 
mortgage delivered to A without consideration that A 
may raise money thereon for mortgagor becomes valid in 
the hands of A’s assignee for the money paid therefor, 
though A fails to pay over the money to mortgagor.— 
Bogert v. Stevens, N. J.,63 Atl. Rep. 246. 

125. MUNICIPAL CORPORATIONS—Injury to Pedestrian 
by Automobile.—Where one injured’ by being run over 
by an automobile in the streets of a city saw it before it 
struck her, or by reasonable use of her senses could have 
seen it in time to avoid the injury, she could not recover. 
—Hannigan vy. Wright, Dela., 63 Atl. Rep. 234. 

126. MUNICIPAL CORPORATIONS—Ordinance as to Street 
Car Separation of Races.—An exception in an ordinance 
requiring separation of races on the street cars of nurses 
in charge ef children and invalids is a reasonable ciassi- 
fication, and does not render the ordinance invalid.— 
Crooms Vv. Schad, Fla., 40 So. Rep. 497. 

127. MUNICIPAL CORPORATIONS — Penalties. — Where 
the legislature has defined the delegated powers, and 
prescribed with precision the pealties that may be im- 
posed, a municipal ordinance within the powers granted 
prescribing a penalty within the designated limits can- 
not be set aside as unreasonable.—Patterson v. Taylor, 
Fla., 40 So. Rep. 493. 


128. MUNICIPAL CORPORATIONS—Railroad Using Alley 
for Tracks.—Although an alley has been legally vacated 
its use by the public for 10 years with the knowledge and 
consent of the city and theowners of abutting lots will 
constitute it a public alley again.—Mitchell v. St. Louis, 
I.M. &S. Ry. Co., Mo.,92S. W. Rep. 111. 


129. MUNICIPAL CORPORATIONS — Use of Streets.—A 
property owner obstructing a street with materials for 
use in building a sidewalk held not relieved from plac- 
ing lights thereon at night by reason of the custom of the 
city to light street lights in time to disclose the obstruc 
tion.—Christman v. Meierhoffer, Mo., 92S. W. Rep. 141. 


130. MUNICIPAL CORPORATIONS—Validity of Ordinance. 
—There is no constitutional or statutory provision re- 
quiring previous notice of the enactment of an ordinance 
before it shall become effective, and itis no objection to 
the validity of an ordinance that it takes effect immedi- 
ately.—City of Paducah vy. Bannable, Ky., 92S. W. Rep. 
13. 

131. NEGLIGENCE—Person in Charge of Infant.—Con- 
tributory negligence of person in charge of plaintiff’s in- 
testate, an infant, held to release defendant railroad from 
liability for negligently causing the death of intestate.— 
Paige v. New York Cent. & H. R. R. Co., 98 N. Y. Supp. 
183. 

132. PARTITION—Method.—In partition it is error to 
direct the commissioners to divide land soas to give one 
of the partiesa certain sum thereof.—Lawson v. Bonner, 
Miss., 40 So. Rep. 488. A 
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133. PARTNERSHIP—Dissolution.—The fact that parties 
after serving on their copartner a notice for the dissolu- 
tion of the partnership continued in the business held 
not to make them liable to account to the copartner for 
the profits made after the giving of the notice.—Brady v. 
Powers, 98 N. Y. Supp. 237. 

134. PLEADING—Bill of Particulars.—Where defend- 
ants had served one bill of particulars, they should only 
be required ina further bill to set out matter not suffi- 
ciently alleged in the bill furnished. -—Reichardt v. Plaut, 
98 N. Y. Supp. 195. 

135. PRINCIPAL AND SURETY—Discharge of Surety.— 
Surety on a building contractor’s bond held estopped 
from asserting that certain parol! modifications of the 
contract discharged it from liability —Heilman v. City 
Trust, Safe Deposit & Surety Co. of Philadelphia, 98 N. 
Y. Supp. 51. . 

136. PUBLIC LanDs — Burden of Proving Grant.—A 
claimant of land under a gratuitous grant from the sov- 
ereign is bound to show that the land in question is 
clearly within the language of his grant.—Town of North 
Hempstead v. Eldridge, 98 N. ¥: Supp. 157. 

137. RAILROADS—Duty to Use Spark Arresters.—A rail- 
road company is not absolutely bound to use the safest 
and best appliances to prevent the escape of sparks from 
locomotives, but only to use reasonable care to supply 
the best and safest eontrivances.—St. Louis, I.M.&§&. 
Ry. Co. v. Dawson, Ark., 92S. W. Rep. 27. 

138. RAILROADS—Killing Stock on Track.—A charge in 
an action against a railroad company for killing a horse 
on its track held properly refused because ignoring cer- 
tain issues.—Central of Georgia Ry. Co. v. Brister, Ala., 
40 So. Rep. 512: 

139. SaLES—Mistake.— Where the buyer and seller were 
mistaken as to the identity of the car of merchandise sold 
by sample, after discovery of the mistake the buyercould 
recover the money paid under the contract.—De Wolff 
v. Howe, 98 N. Y. Supp. 262. 

140. SaLES—Purchase of Timber from Life Tenant.— 
Purchaser of timber sold by life tenant held to have no 
lien on breach of contract to defend title on purchase 
money in hands of life tenant or her children and heirs 
to obtain a personal decree for the purchase price.—C. 
W. Zimmerman Mfg. Co. v. Wilson, Ala., 40 So. Rep. {515. 

141. SHIPPING—Injary to Passenger.—Passenger held 
not negligent in remaining on hurricane deck after giv- 
ing of general orders, which he did not hear, to go be- 
low.—Evers v. Wiggins Ferry Co., Mo., 928. W. Rep. 118. 

142. SPECIFIC PERFORMANCE—Terminal Facilities.— 
A contract by a lessee railroad company to run its trains 
over the tracks and use terminal facilities of the lessor 
during the term of a lease for 999 years, and to pay rental 
on a wheelage basis, if clearly established and valid, is 
specifically enforceable in equity.—Grand Trunk W. Ry. 
Co. v. Chicago & E I. R. Co., U. 8.C.C. of App., Seventh 
Circuit, 141 Fed. Rep. 785. 

142, STREET RAILROADS—Care Required in Riding on 
Platform.—A passenger riding on the front plat- 
form of a street car heid bound to take some precaution 
to guard against losing his balance by any sudden mo- 
tion of the car.—Depew v. New York City Ry. Co., 98 N. 
Y. Supp. 276. 

144. STREET RAILROADS-~— Duty to Look and Listen.— 
Under the law of Pennsylvania,a person driving upon 
the track of an electric street railroad without looking 
and listening immediately before is guilty of negligence 
per se, and cannot recover for an injury resulting from 
being struck by a passing car.—Berger v. Philadelphia 
Rapid Transit Co.,U.8.C. C., E. D. Pa, 141 Fed. Rep. 
1020. 

145. STRREET RAILROADS—Use of Streets.—An ordin- 
ance granting a train railroad company street railway 
privileges held not to authorize it to make connection in 
the street with the road of a company organized under 
the genera! railroad act.—City of Monroe v. Detroit, M. 


& T. Short Line R.Co., Mich., 106 N. W. Rep. 704. 
146. TAXATION —Bequests for Masses.—A bequest toa 
priest for masses held not exempt from transfer taxes as 





funeral expenses. —Jn re McAvoy’s Estate, 98 N. Y. Supp, 
437. 

147. TAXATION—Questions Reviewable.—The question 
of compensation for improvements made on land by one 
claiming under a tax title does dot arise until such title 
is set aside.—Lee v. Livingeton, Mich., 106 N. W. Rep. 713. 

148. TAXATION—Validity of Sale.—A tax sale of land 
forthe whole of the taxes assessed when part of the 
taxes thereon have been paid is void.— Dickinson y. Ar- 
kansas City Imp. Co., Ark., 92 S. W. Rep. 21. 

149. THREATS—Elements of Offense.—It is no defense 
to a charge of blackmail that the crime threatened to be 
charged has been perpetrated, nor that accused has 
cause to believe that the crime has been committed, or 
does believe it.—People v. Wickes, 98 N. Y. Supp. 163. 

150. Torts—Recovery of Attorneys’ Fees.—A success- 
ful plaintiff held not entitled to maintain en action 
against the defendant in such action for the fees plaint- 
iff paid his attorney in such action.—Seligman v. Rosen 
zweig, 98 N. Y. Supp. 221. 

151. VENDOR AND PURCHASER—Breach of Contract for 
Sale of Real Estate —A contract for the sale of real es- 
tate held only to entitle the vendor to retain so much of 
the payments ‘nade as was necessary to reimburse it for 
damages sustained by the vendee’s default. — Davis vy. 
Barada-Ghio Real Estate Uo., Mo., 928. W. Rep. 113. 

152. VENDOR AND PURCHASER—Notice of Prior Deed.— 
Actual notice of the existence of a deed, even though it 
be unrecorded, defeats the right of a purchaser of the 
land at subsequent judicial sale, unless the deed is fraud- 
ulent.—Hunt v. Nance, Ky., 92S. W. Rep. 6. 

153. VENDOR AND PURCHASER—Options.—An accept- 
ance of an option forthe purchase of real estate must be 
such as amounts to an agreement or contract between 
the parties, and can be only an unconditional one.— 
Henry v. Black, Pa., 63 Atl. Rep. 250. 


154. VENDOR AND PURCHASER—Tender of Performance 
—A purchaser held entitled to recover the mouey paid on 
the contract and damages for the vendor’s inability to 
convey, without first tendering performance on his part. 
—Oppenheimer v. Knepper Realty Co., 98N. Y. Supp. 
204. 


155. WATERS AND WATER CoURSES — Acquisition of 
Works by City.—In a suit by a waterworks company to 
restrain a city from taking steps to acquire the works, 
the fact that the company will be required to devote time 
to the accomplishment ofa fair valuation before the ar- 
bitrators held not a ground fora temporary injunction. 
—Eau Claire Water Co. vy. City of Eau Claire, Wis., 106 N. 
W. Rep. 679. 

156. WILLS—Contest.—No answeror reply is required 
in order to make an issue on the objections filed to the 
probate of a will.—Jn re Jones’ Estate, Iowa, 106 N. W, 
Rep. 610. 


157. WILLS—Testamentary Capacity. — That testatrix 
wasa woman 86 years ofage when she made her will! held 
insufiicient of itself to raise a presumption against tes- 
tamentary capacity.—/n re Brower’s Will, 98 N. Y. Supp. 
438, 

158. WITNESSES — Transactions With Deceased —An 
assignee of a life policy, made defendant by the insured’s 
administrator bringing action thereon, is competent to 
testify as to trancactions with deceased in behalf of the 
company denying the validity of the policy.—Bromley’s 
Admr. v. Washington Life Ins. Co., Ky., 928. W. Rep. li. 

159. WORK AND LaBOR—Action for Services.—W here no 
definite price was agreed on forservices contracied for, 
the servant is entitled to recover the reasonable value of 
the services rendered.—Lodge y. Fraim, Dela., 63 Atl. 
Rep. 233. 

160 WorK AND JLABOR—Quantum Merint.—Where, in 
an action on acontract, the court found that there was 
no contract, but that plaintiff performed labor and ser- 
vices, ete., it should have ascertaind how much had 
been done, the reasonable value thereof, and balance 
due.—Moriartyv. Board of Education of City ot New 
York, 98 N. Y. Supp. 251. 

















